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SCHOOL DIRECTORY 


“To know that which lies before us in daily life is the prime wisdom.”—Milton 


To assist fiduciaries in selecting and advising on desirable schools for their 
minor beneficiaries, Trust Companies has established a SCHOOL BUREAU. 


Authoritative and first-hand information has been obtained from numerous 
sources, and staff members have personally visited over 80 schools to assure 
careful selectivity from among the 4000 private schools. 


Write for information forms, or for dossiers of any school listed in this 
Directory. Our year of research is at your service on any special problem. 


s 
mS SCH 


~m,  RANCH SCHOOL 


2 ° 


<All for boys 


COLLEGE — PREPARATORY 
TUCSON ARIZONA — 37th Season — 


HEALTH—Famous Tucson climate. Out-of-door life 
year round. Resident nurse. 
SCHOLARSHIP—Accredited to leading colleges and 
universities. Small classes. Individualized attention. 
Junior department. 
RECREATION—AII sports. 
ties featured. Swimming pool. 
dramatics. 


Polo and cowboy activi- 
Crafts — music — 


For information address 
EDWARD M. CLARKE, Headmaster 
EVANS SCHOOL Tucson, Arizona 


MILITARY ACADEMY 


ON LAKE MAZINKUCKEE 





EDUCATES THE 
WHOLE BOY 


Studies him sympatheti- 
cally as an_ individual. 
Helps discover his in- 
terests, bents and apti- 
tudes. Prepares for all 
colleges. 433 graduates 
in 1381 colleges. Junior 
college work. 8th grade. 
Cavalry, Artillery, In- 
fantry, Band. Exceptional 
living and health facili- 
ties. All sports. Moderate 


cost. Catalog. 
800 Pershing Court, 
Culver, Ind. 


2RANNA HEADS22% 


College Preparatory and General Courses 
Accredited — East and West 


Post Graduate Department 
and Lower School 


Outdoor Life the Year ’Round 
Swimming Riding Tennis 
A Homelike School in a College Town 


Write for catalog 


Mr. and Mrs. T. R. Hyde 
2530 Channing Way Berkeley, Calif. 


LAKE FOREST 
ACADEMY 


Established 1857 
A National college preparatory school for 


boys. ‘“The Richards Plan in Education’’ is 
unique and different. Develops interest, enthu- 
siasm, independent thinking, concentration, ef- 
ficiency, power of study. Real work available 
in physical and health education. All sports. 
Write for Booklet. 
JOHN WAYNE RICHARDS, Headmaster, 
Box C, Lake Forest, IIl. 


OAK GROVE 


A FRIENDS SCHOOL FOR GIRLS 
Emphasizes Preparation for College and Gracious Living. Excellent Cultural 


Departments under talented Instructors in Music, 


Art and Expression. 


Graduate Course Secretarial Science. Physical Education includes Correc- 


tive, Aesthetic, 


Mr. onl Mrs. Robert E. Owen, Principals 


and Recreational Program. Upper and Lower Schools. 
Joyous Outdoor Life among Beautiful Maine Hills. 


Riding included. 


e Box 400 * Vassalboro, Maine 
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Riverdale Country School \VALLEY FORGE 


Thirty-Second Year MILITARY ACADEMY 


? , AT THE NATION’S SHRINE 
College preparation for boys. High college PREPARATORY for college or 
record. Scholarly, friendly teaching. Fireproof business. Boys 12 to 20. Also 
. P ° Junior College of Business Ad- 
stone dormitory with 100 single rooms. Coun- ministration. Enrollment doubled 
try surroundings, outdoor’ sports, athletics. oe oe es. ee ee 
Proximity to New York offers unusual cultural building and library, large rec- 
opportunities in music and fine arts. Summer pro nnnn Ed a a a 
travel abroad. High scholarship standards with 
special supervision for individual 
Illustrated catalog : ’ student. All sports, golf, polo. 
Cavalry. Infantry. Senior 


FRANK S. HACKETT, Headmaster a at R.0.T.C. Band. Highest Gov- 


; -on- i ae ernment rating. 
Riverdale-on-Hudson, New York : Fer entalos, eddress Bex U. 


WAYNE, PA.& 


Menlo School and Junior College 
Two Schools—Same Campus 
Near Stanford University 
Non-military Non-sectarian Non-profit 


High School Junior College 
Grades 9—12 Grades 13—14 


Students transfer to Stanford or other universities at end of 12th grade, 13th grade, 
or 14th grade, depending upon satisfactory preparation. 


Catalogs available 


Lowry S. Howard, President 
Menlo School and Junior College, Menlo Park, California 


THE 
CHESHIRE ACADEMY * You Are Cordially Invited * 


Formerly ROXBURY SCHOOL To Visit the 
A boarding school for boys, flexibly “K 
organized with instruction in small Near York tary Academy 
groups and personal attention to the to see 
needs of every student. A large 350 young gentlemen being ed- 
faculty of skilled teachers (one for ucated and trained to become 
every six boys). Sports and non- future leaders of America. 
athletic —— Junior Depart- For Catalog, address the Executive Officer 
ment. rite for illustrated catalog. Lon. 

A. N. SHERIFF, HEADMASTER 4 Cornwall-on-Hudson, New York oe 

CHESHIRE, CONN. 


A REAL INVESTMENT IN A YOUNG MAN’S EDUCATION 
Executive Courses in Business Administration 
CHOLS for High School and Private School Graduates. 
sU, on The Only College of Its Kind, Recog- 
LLEGE nized by the State, and Quartermaster 
Corps of the U.S. A. 


| Full Programme of Athletics and Campus Activities. 
For catalogue write Dormitory Life. University Courses. Degree of Asso- 
Box L ciate in Business Administration. International clientele. 


Dudley, ass. 
iti JAMES LAWSON CONRAD, President 
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CRANBROOK 
SCHOOL 


Distinctive endowed preparatory school 
for boys. Also junior department. Ex- 
ceptionally beautiful, complete, modern. 
Unusual opportunities in music, arts, 
crafts, sciences. Hobbies 
encouraged. All sports. 
Single rooms. Strong 
faculty. Individual atten- 
tion. Graduates in over 
50 colleges. Near Detroit. 


Registrar 


850 Lone Pine Road, 
Bloomfield Hills, Michigan 


Harcum Junior College 


FIRST 2 YEARS OF COLLEGE 
CREDITS TRANSFERABLE 


Academic Secretarial Science 
Costume Design Journalism 
Advertising Design Home Economics 
Fine Art Music 

Interior Decoration Experimental Theatre 


Vocational Guidance -_ Professional 
Training. Practical Experience 


Placement Department. 
RIDING - SWIMMING - FENCING 
SPORTS 


Last 2 years of High School Work with 
credits given for vocational work 


EDITH HARCUM, Box T, Bryn Mawr, Pa. 


MISS HARRIS’ FLORIDA SCHOOL — For Girls 


Accredited by Southern Association 


Preparation for all leading colleges. 


Separate Junior Department. 
outdoor class rooms, sailing, swimming, tennis. 


Invigorating life with 
Interview arranged in the North by writing 


MISS JULIA FILLMORE HARRIS 


1058 Brickell Avenue 


Business and Spending 


Business activity has increased at a 
time of the year when usually there is a 
decline or a period of dullness. The most 
pronounced improvement is found in the 
consumers industries, as is usual in the 
early stages of recovery. Security and 
commodity prices have shown impressive 
gains and in some quarters concern is 
professed that the advance has been too 
rapid. There is some skepticism as to 
whether the revival is on a sound basis 
because of the artificial stimulus provided 
by the huge Federal spending program. 


The comparatively high living standards 
of our people have been made possible by 
the spirit and initiative of free enterprise 
and because governmental costs have not 
seriously encroached upon the family bud- 
get. As a consequence of these condi- 
tions, the average person in this country 
has had command over fourteen times as 
many goods and services as the average 
person in the rest of the world. This 
favorable situation cannot long continue 
if present trends in government spending 
persist. The higher the tax payments, the 
less there will be for food, clothing and 
shelter and other items that make up the 
standard of living of the average indi- 
vidual. Furthermore, heavy tax drains 
upon corporate incomes mean less funds 
available for plant repairs, purchase of 
new equipment and the like which pro- 


Miami, Florida 


The Man Who Counts 


It is not the critic who counts; not the 
man who points out how the strong man 
stumbled, or where the doer of deed 
could have done better. The credit be- 
longs to the man who is actually in the 
arena; whose face is marred by dust and 
sweat and blood; who strives valiantly; 
who errs and comes short again and 
again because there is no effort without 
error and short-coming; who does ac- 
tually strive to do the deeds; who knows 
the great enthusiasm, the great devo- 
tions, spends himself in a worthy cause; 
who at the best knows in the end the 
triumph of high achievement; and who 
at the worst, if he fails, at least fails 
while daring greatly, so that his place 
shall never be without those cold and 
timid souls who knew neither victory 
nor defeat. 


—Theodore Roosevelt 
——_"_—_0————- 


vide work for the unemployed and re- 
serves to tide over emergency periods. 
The irony of the situation is that the 
greater the tribute levied the more the 
source of its own revenue is threatened. 


New England Letter of First National Bank of 
Boston, July 29, 1938. 





Trusteeship and the Bar 


Review of Conference of Section of Real Property, 
Probate and Trust Law 


At 61st Convention of American Bar Association 
Cleveland, Ohio; July 25-29, 1938 


N its second annual meeting since re- 

organization and extension of the 
scope of interests, the Section of Real 
Property, Probate and Trust Law of the 
American Bar Association made an im- 
pressive showing of practical activities 
which promises to become a potent 
force in the sound development of these 
branches of the law. 

Partaking largely of the nature of 
clinics or panel discussions of prepared 
addresses, and with general participa- 
tion encouraged, the timely subjects 
presented aroused lively argument and 
comment of thoroughly practical value, 
administrative as well as legal aspects 
being considered. Committee reports 
generally showed the results of zealous 
and painstaking study, frequently af- 
fording valuable patterns or sugges- 
tions for constructive modernization in 
such fields as trust codification, probate 
procedure, mortgage trust deeds, mort- 
gage and foreclosure law, common trust 
fund uniformity, title standards, etc. 

The high calibre of program, speak- 
ers and participants deserves a rapidly 


GILBERT T..STEPHENSON 
Director, Trust Division 


GEORGE E. BEERS R. G. 
Chairman, Section Real Property, 


increasing attendance and engagement 
in committee work among the 6,500 
members of the Section, and a greater 
representation of trust officer attorneys 
and judges of probate is earnestly hoped 
for. 

Emphasis was placed on the effective- 
ness of properly drawn instruments and 
remedial legislation to obviate the judi- 
cial conflicts or ambiguities and statu- 
tory difficulties encountered in growing 
measure in the administration of es- 
tates and trusts. Much pioneer work 
has been done by the National Confer- 
ence of Commissioners on Uniform 
State Laws, and members of the Sec- 
tion, which should eventuate in better 
trust codification. ~ 

Exemplary of the possibilities for pro- 
gress in fiduciary law is the study now 
being made of the conflict of probate 
laws, while the addresses on “Legal 
Problems of Successor Trusteeship” 
served admirably to clarify the major 
issues currently arising in this field. Of 
particular interest to institutional fidu- 
ciaries will be the Uniform Common 


PATTON 
Director, Probate Division 


Probate and Trust Law 


135 
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Trust Fund Act, now substantially ap- 
proved for adoption by the various 
States an an enabling act. 

Perhaps the outstanding innovation 
of the convention, and one which typi- 
fies the movement of representative at- 
torneys to keep their education up-to- 
date, was the series of three lectures by 
Prof. W. Barton Leach of Harvard on 
Drafting Wills and Trusts: Use of 
Powers of Appointment and Avoidance 
of Rule against Perpetuities. Sponsored 
by the Legal Institute, this proved one 
of the most popular features. 

It is to be hoped that the thorough 
research and abstracting work of the 
Committees on Current Trust Literature 
and Current Trust Statutes and Decis- 
ions will be made available to Section 
membership not only as annual reports, 
but by current circularization, to derive 
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the full value of this coordinating meth. 
od of keeping abreast of legal develop- 
ments vitally affecting all fiduciaries 
and trust counsel. 

The newly elected officers are: 

GEORGE E. BEERS, New Haven— 
Chairman of the Section; 

RoBERT F. BINGHAM, Cleveland— 
Director of the Real Property Divi- 
sion; 

R. G. PATTON, Minneapolis—Direc- 
tor, Probate Division; 

GILBERT T. STEPHENSON, Wilming- 
ton—Director, Trust Division. 
Following are excerpts from the ad- 

dresses and reports delivered before the 
Section meetings on Probate and Trust 
Law, and from addresses deemed of 
special interest to fiduciaries, given be- 
fore other divisional meetings of the 
Conference: 





IS THERE A FIELD FOR THE PROFESSIONAL 
TRUSTEE 


Individual Initiative 


LEVERETT SALTONSTALL 
Private Trustee, Boston, Mass. 


4? HY does a man make a trust? I 
believe that the fundamental mot- 
ivating principles which have caused 
men to establish trusts have been the 
desire to protect the financial resources 
of and to make life as happy as possible 
for some one they love. The creator of 
a trust desires to secure some one who 
will protect, advise and assist the bene- 
ficiary in his or her daily life. The prim- 
ary duty of a trustee is to carry out the 
wishes of the creator of the trust as 
expressed in the trust instrument but 
that expression must be interpreted in 
the light of the creator’s intention. 


In almost all cases where trusts are 
created, the life tenant is the person 
whom the creator of the trust considers; 
or, if the life tenant is the wife, the 
children come into the picture. The per- 
sonal problems of the beneficiary are 
many. We can visualize from our own 
lives just what these problems are and 
how quickly they may arise. 


Complex Investment Picture 


FREDERICK A. CARROLL 
Vice President and Trust Officer, 
The National Shawmut Bank of Boston 


BELIEVE there is no field in the 

United States for the individual pri- 
vate trustee. While I agree that the two 
great reasons which move men to create 
trusts, are the desire for financial pro- 
tection and for a continued personal re- 
lationship, I believe that financial pro- 
tection is of the greatest importance in 
the mind of the creator of the trust. 

Back in the days when the individual 
trustee did this work and did it well, liv- 
ing conditions were less involved, the 
field of investments was more local and 
much less complicated. It is true there 
were depressions and booms, but the 
causes of such depressions and such 
booms were more direct, easier to under- 
stand, and of shorter duration. 

The greatest factor in the great 
growth of trust funds has been the real- 
ization by persons of any wealth that 
the investment problem is a complicated 
one. There must be specialized machin- 
ery that is capable of coping with this 
problem. 





TRUST COMPANIES 


(Individual Trustee) 
As Family Counsellor 


HE creator wants a trustee who 

may be called upon to be a father 
for his family and certainly, at all times, 
a counsellor and guide. It often becomes 
his duty to arrange a budget for the 
family. To do this advisedly, his know- 
ledge of the needs, the income and the 
feelings of the family make the individ- 
ual trustee best fitted to do it. The 
education of the children and the plan- 
ning for their future will be brought to 
him. 

With his knowledge of the family 
background and the individual charac- 
teristics of the members of the family, 
he can advise soundly. Because he is a 
friend of and respected by the family, 
they will consult him more freely and 
give him the intimate details of their 
problems. The decisions that he makes 
and the advice that he gives may well 
affect the future lives of these benefi- 
ciaries. What can give a greater sense 
of satisfaction to the creator of a trust 
than to know that his wife and children 
have such an advisor? 


Value of Individual Initiative 


HE value of the individual as a trus- 

tee is almost as great even though 
that personal friendship or relationship 
may not have existed prior to the crea- 
tion of the trust. If the trustee is a 
man who is respected and admired in the 
community as an individual and for his 
knowledge of financial affairs, he is in a 
position to learn more quickly the family 
background and personalities. He un- 
doubtedly knows from personal exper- 
ience how to answer many of the ques- 
tions that come up and he is at all times 
the only person whom the beneficiaries 
consult. 

With a corporate trustee they become 
confused. Perhaps they consult one of- 
ficer of the bank on one phase of the 
trust and a second officer on another. 
Then, too, they always feel that the of- 
ficer is only doing a duty delegated to 
him rather than assuming an intimate 
relationship and trust. In short, the in- 
dividual trustee has found a new friend- 


(Corporate Trustee) 


Composite Judgment 


HE investment problem demands, 

and should have, the composite judg- 
ment of a number of men who devote 
themselves entirely to a consideration of 
the problems in the light of the condi- 
tions as they exist. Can one man alone, 
even with the aid of many investment 
services, with capable and _ intelligent 
study, give a judgment that will be as 
good as a number of men equally cap- 
able, equally intelligent and equally in- 
terested? 


The individual trustee could be suc- 
cessful in a simple existence in the period 
when he could invest in real estate and 
buy mortgages with the assurance 
that the ordinary progress and growth 
of the country which caused the par- 
ticular property to increase in value 
made it unnecessary for him to in- 
sist upon amortization; when he could 
purchase long term bonds, at a reas- 
onable rate, of good railroads, of good 
utilities, of good industrials, and hold 
them to maturity; when he could get 
municipal, state and government invest- 
ments with a fair rate of return. Busi- 
ness enterprises are so upset by changing 
labor conditions, changing taxation and 
government regulations that he has no 
sense of security in making investments 
in common or preferred stocks. 


Not Enough Hours In A Day 


SSUME that the individual trustee 

has a sufficient amount of business 
so that he can afford to pay for the var- 
ious manuals, services, statistical in- 
formation and what-not that is necessary 
in today’s situation, has he sufficient 
time to make himself the expert that he 
must be in so many various and com- 
plicated subjects? Can he be abreast 
of all the factors, world-wide and domes- 
tic, political and economic, legislative and 
social, that must be considered in the 
solution of the investment problem of 
today? He cannot. 


It is necessary for him to rely on other 
experts. In essence, he is no longer an 
individual trustee, and is subject to all 
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(Individual Trustee) 


ship and assumes all of the benefits and 
responsibilities of that friendship. Fin- 
ally, he and he alone makes the decision, 
not a committee or an officer high up in 
the organization of a bank who has no 
personal touch with the questions in- 
volved. 

Assuming that both the individual 
trustee and the corporate trustee are 
completely ethical in their administra- 
tion of the trust, it seems clear that the 
individual has fewer conflicting interests 
than has the corporate trustee. The in- 
dividual trustee, often times, if he is 
courageous and one who has reached a 
position of respect in his community, 
will solve the problem in the best pos- 
sible light for the beneficiary and take 
his chances. The trust officer of the 
bank cannot take the same chances. 
Consequently, a beneficiary may lose a 
real opportunity. 


The individual trustee can surely, as 
well as the corporate trustee, “Keep and 
render accurate accounts with respect to 
the administration of the trust.” These 
duties are ministerial and usually del- 
egated to trained bookkeepers. The in- 
dividual trustee can supervise that work 
just as well as the corporate trustee. 


Investment Facility and Agility 


ATURALLY, the individual acting 
as trustee must devote himself 
whole-heartedly to the study of conditions 
which influence investments. He can- 
not call entirely upon his experience of 
the past. He can accomplish just as 
much, however, as can the investment 
committee of a bank. He can employ 
expert advice and he can get from his 
studies and the advice sufficient inform- 
ation on which to base his judgment. 
But the advantage that comes with an 
individual trustee is the advantage of 
quick decision. It is he alone who must 
make that final decision. Thus his tim- 
ing on investment policies may alone 
justify his selection as a trustee. A good 
individual trustee can undoubtedly main- 
tain and improve the corpus of the trust 
and at the same time give greater income 
to his beneficiary than can the corporate 


(Corporate Trustee) 


of the criticisms that have been pointed 
at the corporate trustee. 

In a sizeable bank the credit officer is 
available for his judgment. He knows 
conditions, economic and political, that 
influence the demand for money and is 
familiar with the businesses of the coun- 
try and their ability to borrow money. 
The head of the foreign department has 
his finger on the pulse of the world. The 
bank itself is an investor in bonds, and 
the judgment of the bank on its own in- 
vestments is available to the corporate 
trustee. I believe that the individual 
trustee cannot handle properly the most 
important job of trusteeship—the in- 
vestment job. 


What Is Left For Personal Relationship? 


F the hours of the day are not long 

enough for the individual trustee to 
get together the essential information on 
which he is to base his judgment, how 
can he then have the time to give that 
close, personal relationship to the bene- 
ficiary which is always stressed in a 
comparison of the individual trustee and 
the corporate trustee. 

The criticism of some years ago of the 
coldness and aloofness and the imper- 
sonal attitude of the corporate trustee, 
was justified, but in the last fifteen years 
that condition has been recognized and 
cured. (See Article III of the Statement 
of Principles of Trust Institutions). 


Trust Officer An Impartial Individual 


The officers of a corporate trustee live 
the problems that the creator of a trust, 


and his family, must have. They have 
the advantage of seeing many different 
kinds of problems. They have the accu- 
mulative wisdom of experience dealing 
with various types of people, to guide 
them in their judgment as to what is best 
for a beneficiary. 

I think it is fair to say that the view- 
point of the trust officer is more impar- 
tial—that he is not likely to be swayed 
in family disputes, or to have his deci- 
sions colored by friendships or emotion, 
as may the decision of the individual 
trustee, who is, or has been a friend and 
intimate of the family. 
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(Individual Trustee) 


trustee who must at the same time think 
of his stockholders and the effect of a 
mistake upon the reputation of his bank. 
I have in mind examples of individual 
trustees who have maintained, in the 
trusts that they have taken over, secur- 
ities that a bank would not maintain. 
I have seen the judgment of these trus- 
tees justified and thereby enormously en- 
hance the value of the trust. In this way 
the life of the beneficary may be en- 
tirely changed. Opportunities may be 
opened through greater financial re- 
sources. 

In the same way, in Massachusetts 
I have seen individual trustees, where 
the powers in the trust instrument 
were broad, purchase real estate (at 
other times than at present) and have 
this purchase of real estate yield large 
income and enormously enhance in 
value. A bank can never do this. If 
the person has the utmost regard for 
his beneficiary, he can take all the 
chances for that beneficiary that he 
would take for himself. At one of the 
large business schools studies have been 
made of the comparative results of the 
handling of trusts by individuals and 
corporate trustees and the conclusion of 
one well written thesis based on the 
study of accounts of each kind, is that 
the individual trustee has shown better 
results both with respect to the conser- 
vation of principal and the maintenance 
of income. 


Past Safety and the Future 


T may be argued that the individual 

trustee cannot supply the same de- 
gree of safety and protection as a corp- 
orate trustee. I disagree. May I point 
out that many banks failed a few years 
ago. The individual trustee can be 
obliged to give a surety bond, yet it 
often is not required. A reliable indiv- 
idual trustee undoubtedly has his account 
audited by an independent auditor from 
time to time. All of his accounts in 
testamentary trusts must be submitted 
[in Massachusetts] to a court and under 
the scrutiny of the court in many in- 
stances to the approval of a guardian 
ad litem. There is no reason why the 


(Corporate Trustee) 


In most cases the creator of the trust 
has done business with the bank over a 
period of years in one form or another, 
knows its officers, and the method of 
handling its business. If he does not 
know it, he has the opportunity prior to 
the making of his will or the creation of 
a living trust, to discuss his problems 
fully with the officers of the trust de- 
partment. They have direct from the 
creator’s own mind as full information 
as the individual trustee may have, and 
that information will be given to several 
of the officers of the trust department. 
Knowledge of family affairs prior to the 
time that the trust becomes operative 
in most cases is available to the corp- 
orate trustee. The relationship, there- 
after, can be as close, as personal, and as 
valuable as the individual trustee’s. 


The bank is always there, and some 
officer in the trust department is always 
available. If the individual trustee 
should become ill, or go on vacation, there 
is destroyed the most potent argument 
in his favor; he cannot then give the 
personal service. When the individual 
trustee dies, there is no one to carry on; 
no one who has a knowledge of that par- 
ticular estate problem of the beneficiar- 
ies. The need for perpetual existence in 
the trust business cannot be stressed suf- 
ficiently. 


Measures of Responsibility 


HE individual trustee may have an 

audit of his accounts by an indepen- 
dent audit. The corporate trustee has 
that, but he also has an examination by 
the Federal or State authorities, and the 
supervision of the Probate Court. 


No one would agree that any indivi- 
dual might set himself up to take depos- 
its; yet the depositor relationship is 
merely that of creditor and debtor, and 
the relationship between trustee and 
beneficiary goes far beyond that in 
the eyes of the law. Why should the in- 
dividual private trustee be permitted to 
do this business without being chartered 
or licensed as a bank must be, unless he 
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(Individual Trustee) 


individual trustee cannot surround the 
corpus of the trust with a proper phy- 
sical protection. Seldom does he fail 
to keep the securities in a safe deposit 
vault. There is probably less opportun- 
ity for error or for dishonesty or care- 
lessness in an employee in the case of 
an individual trustee because these em- 
ployees are few in number and are close 
to the trustee himself. 


The individual as a trustee has existed 
in England for many years and has con- 
trolled most of the trust business in that 
country. His record has been one of 
conservatism and his results have been 
successful and satisfying. In older cit- 
ies in the United States, the individual 
trustee for a long period was the only 
trustee. While it may be argued that 
the changing conditions of today have 
made the individual as a trustee a man 
of the past, I can only point out that the 
individual as a trustee has seen depres- 
sions and booms and his record has been 
one of success. 


The trustee’s is one of the most sacred 
relationships given to us by law. It in- 
volves an understanding and conception 
of human actions and feelings almost as 
close and important as the social exist- 
ence of the family. I believe the indiv- 
idual as a trustee fits into that relation- 
ship. 


Baltimore Bar and Corporate 
Fiduciaries Reach Agreement 


As the result of several conferences and 
the exchange of letters, the Bar Association 
of Baltimore City through Paul R. Kach, 
Chairman of the Committee on the Unlaw- 
ful Practice of the Law, has reached a com- 
plete understanding and agreement with the 
Corporate Fiduciaries Association of Balti- 
more City, as to just what a corporate fidu- 
ciary might do. 


The Committee on Relations with the Bar 
of the fiduciaries association recently as- 
sured the Bar that where there was an in- 
dividual co-trustee acting with the corpo- 
ration, that the individual would be informed 
promptly of his right to select his own 
counsel to represent him. 


(Corporate Trustee) 


is subjected to the same regulations as 
to the handling of his funds? Should 
he not be obliged to segregate the funds 
of his various trusts, as is the corporate 
trustee? 


The corporate trustee has behind it a 
financial responsibility through its capi- 
tal, surplus and reserve. In a field of 
such great importance as this, should 
not one who offers his services be oblig- 
ed to have fixed for him, the financial 
responsibility that he must have? 


Conflicts of Interest 


HE comment is sometimes made that 

there is a greater opportunity for 
conflict of interest in the handling of 
funds by the corporate trustee than by 
an individual trustee, because the trus- 
tee officer serves, not only the beneficiary, 
but his stockholders. If there is a con- 
flict in the case of the private trustee, it 
is usually a conflict between his own per- 
sonal interest and that of the beneficiary. 
Is it not less likely that the individual 
can separate his personal interest from 
that of the beneficiary, than that the 
trust officer can separate the interest of 
the stockholders from the interest of 
the beneficiary? 


We have in Boston several large law 
firms which have what they call “trust 
departments,” the organization of which 
is as large, and no doubt as expert, as 
the trust department in a bank. An in- 
dividual lawyer in the firm is the trustee, 
but the firm’s trust department does the 
work. I cannot class this as an indiv- 
idual trusteeship. It is in effect, exactly 
the same as the trust department of a 
bank without the advantages that the 
trust department or trust company has. 


From the standpoint of the creator or 
beneficiary, it lacks authoritative regula- 
tion and supervision, and the financial 
responsibility which a bank affords. It 
is a concession of today’s conditions and 
today’s needs, but it takes one step less 
than those individual trustees who have 
formed a trust company to handle their 
business. 
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INCE one in these times may, with- 

out bad faith or willful neglect, lose 
all through what may appear to be mere 
negligence, bad judgment, or poor dis- 
cretion, a trustee is prone to guard 
against personal liability for such a loss 
by procuring in the trust instrument a 
clause that the trustee shall not be liable, 
except for gross neglect or willful de- 
fault. 


Through the centuries courts of equity 
have placed him upon a pedestal of honor 
in care and action which transcends mere 
honesty in protecting the interests of the 
cestui que trust. But in recent years it 
has become quite common for trust in- 
struments to contain exculpatory clauses 
which excuse unintentional breaches of 
trust, making the trustee relationship 
more like that of the give-and-take man- 
ners of the mart and less like that of the 
faithful fiduciary. 


Two Classes of Clauses 


N the first class are those clauses 
which exempt the trustee from any 
loss unless caused by gross neglect or 
willful default in carrying on, under the 
direction of the trust instrument, certain 
hazardous activties, such as 
the retention in the trust 
estate of non-legal trust 
investments, the making of 
original investments in 
such securities, the carry- 
ing on of a business, or 
complying with directions 
from time to time by the| 
settlor or some third party. 


In the second class the 
subject matter of the trust 
is devised or transferred to 
the trustee without direc- 
tion or qualification as to 
his duties, yet the will or 


PROF. HENRY A. SHINN 


trust instrument provides that the trus- 
tee shall not be liable for losses unless 
caused by gross neglect or willful de- 
fault. 


In both these classes there are exculp- 
atory clauses exempting the trustee from 
liability for losses in special matters 
only, such as losses on account of a mis- 
take in judgment, losses due to the ne- 
glect of an agent, the advice of an at- 
torney, or the acts of a co-trustee. It is 
quite well established that, unless permit- 
ted by statute! or the trust instrument, 
a trustee may not retain beyond a reas- 
onable time in the corpus of the trust 
non-legal trust investments made by the 
testator. 


If, however, the trust instrument 
directs the trustee to undertake extra- 
hazardous activities, the courts have 
been fairly liberal in their interpretation 
and application of exculpatory clauses?. 
This attitude of the courts is predicated 


1. See Conn. Gen. Stat. (1930) See. 4837; Del. 
Rev. Code (1915) Sec. 3393; Ill. Rev. Stat. 
(Cahill 1930) C. 3, Sec. 144; Minn. Gen. 
Stat. (Mason, 1927) Sec. 7735; N. J. Comp. 
Stat. (1910) 2271, Sec. 34. For an inter- 
esting note and collection of cases on this 

point, see “Privilege of a Trus- 
tee Authorized to Retain Non- 
Legal Investments,’’”’ (1930) 30 
Col. L. Rev. 1166. 


Kent, 5 Ch. Div. 
598 (1877); Cocks vs. Chap- 
man, (1896) 2 Ch. Div. 763; 
Old Colony Trust Co. vs. Shaw, 
261 Mass. 158, 158 N. E. 530 
(1927): In Re Clark’s Will, 
257 N. Y. 132, 177 N. E. 397 
(1931); In Re Brown’s Estate, 
287 Pa. 499, 135 Atl. 112 
(1926); In Re Taylor’s Estate, 
277 Pa. 528, 121 Atl. 330 
(1923); Foscue vs. Lyon, 55 
Ala. 440 (1876); Peckham vs. 
Newton, 15 R. I. 321, 4 Atl. 
758 (1886); Scoville vs. Brock, 
81 Vt. 405, 70 Atl. 1014 
(1908); McCully vs. Lum, 49 
N. J. Eq. 552, 25 Atl. 705 

(1892). 


Marsden vs. 
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on the ground that a trustee, when re- 
quested to travel a course unfrequented 
by fiduciaries, should be free to limit his 
personal liability by contract. Risk in- 
vites insurance. It will be found, it is 
believed, that the vast majority of deci- 
sions giving force and effect to exculp- 
atory clauses are in cases in which the 
trust instrument directed hazardous ac- 
tivities. 
Retention Without Exculpatory Clause 


VEN without the benefit of an ex- 

culpatory clause the courts have in 
many instances immunized against loss a 
trustee who has been handed a hot brick 
with directions to hold it. In Marsden 
v. Kent,? a comparatively early English 
case, the testator dumped into the lap 
of his trustee second mortgage bonds of 
the Atlantic and Great Western Rail- 
way Co. of America, which had a highly 
fluctuating value. While in the hands of 
the trustees, these bonds fell in value 
over a period of two years from one hun- 
dred and fifty pounds to twenty pounds 
each. 


In a suit by the beneficiaries against 
the trustees for losses suffered in not sell- 
ing earlier in a declining market, the 
court without the aid of an exonera- 
tion clause said, “It would be very hard 
upon executors who have been saddled 
with property of this speculative kind 
and have endeavored to do their duty 
honestly if they were to be fixed with a 
certain loss arising from their not hav- 
ing taken what, as it is proved by the 
results, would have been the best course.” 
One placed astride a runaway toboggan 
should not be held accountable for not 
knowing just when to jump. 


Is it not reasonable to expect that the 
American courts, without the aid of ex- 
culpatory clauses, would have followed 
the lead set by Marsden v. Kent in this 
class of cases? This, in fact, they have 
done. In a New York case, Jones v. 
Jones, the testator unloaded first and 
second mortgages on the trustees. With- 
out the aid of an exoneration clause, 
the Court of Appeals refused to saddle 

3. 5 Ch. Div. 598 (1875). 


4. 50 Hun 603, 2 N. Y. Supp. 844 (Sup. Ct. 
1888). 
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the loss on the trustees, saying, “There 
is a great difference between an invest- 
ment by the trustees of moneys form- 
ing a part of the estate and the reten- 
tion of securities purchased by the tes- 
tator and held by him at the time of 
his decease. In the one case the invest- 
ment, whether wise or unwise, is the in- 
dependent uncontrollable act of the own- 
er; and in the other it is the act of the 
trustee, whose direction is limited and 
whose duties are prescribed; and each 
is to be subjected, therefore, to wholly 
different rules.” 

Few state courts, if any, are more 
rigid than those of Pennsylvania in 
holding the trustee to a high duty of 
care, yet in that jurisdiction the Supreme 
Court in In Re Taylor’s Estate® said, 
“There was a difference between the 
duty of a trustee who inherits invest- 
ments made by the testator himself and 
one who makes original investments” and 
quoting from an earlier opinion, contin- 
ues, “if in the honest and proper exercise 
of that discretion, he delays, he may not 
be held liable for any loss arising from 
such delay.” 


Since the courts, unaided by exculpa- 
tory clauses, have given relief to trus- 
tees saddled with a risk, a fortiori we 
should expect the courts in this class of 
cases to refuse to surcharge an honest 
but possibly imprudent fiduciary operat- 
ing under an immunity clause. In such 
cases exoneration clauses have a two- 


5. .277 Pa. 528, 121 Atl. 310 (1923). See 
also In Re Brown’s Estate, 287 Pa. 499, 135 
Atl. 112 (1926). 
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fold function; first, they protect the trus- 
tee against an accepted risk; and second, 
they should serve as a red light to a too 
trustful settlor. 


Immunity Where Powers and Duties Not 
Specific 

HESE protective cloaks on the 

shoulders of trustees in the true 
cestui que trust relationship will shed 
water in some financial storms, but to 
what extent is highly uncertain. Out- 
side of three New York cases, Crabb v. 
Young,® In Re Knower’s Estate,’ and In 
Re Manvn’s Will,® there is not to be found, 
it is believed, a single decision? in this 
group of cases which has excused a neg- 
ligent trustee for losses under an immun- 
ity clause. Such a narrow margin is 
slight insurance against carelessness. 
Many cases admit the validity of the 
clause but evade in one manner or an- 


6. 92 N. Y. 56 (1883). 

7. (1923) 121 Misc. Rep. 208, 200 N. Y. S. 
777. The fifth paragraph of the will pro- 
vided as follows: “I direct that such trus- 
tee be not confined in making investments, 
to such securities as are authorized by law 
for the investment of trust funds, but that 
he shall be at liberty to invest in such 
stocks, bonds or other securities as he may 
decm proper, and that he shall not be liable 
for any loss unless occasioned by his actual 
fraud.” 

In giving this immunity clause effect, the 

Court, referring to the trustee, said: “his 
examination upon the accounting before the 
surrogate disclosed improvidence, lack of 
prudence, and negligence; but it did not 
establish any actual fraud in his conduct of 
the trust. ... Numerous authorities may be 
cited which have held individual and corpo- 
rate trustees liable for maladministration, but 
in these cases the will contained no indem- 
nity clause or a clause weaker in its force 
than the language of the present will.” (Cit- 
ing cases.) 
(1937) 251 App. Div. 739, 296 N. Y. S. 71. 
It was provided that the trustees of certain 
testamentary trusts should not be charged 
for any act of management except such as 
should be “willful malfeasance” in the per- 
formance of their duties as trustees. In giv- 
ing effect to the exoneration clause, the 
Court said: “In our opinion the respond- 
ent, by transferring title to the securities to 
the brokerage firm of which the respondent’s 
cotrustee was a member and at the same 
time surrendering possession entirely to the 
cotrustee, was guilty of negligence. The ex- 
culpatory clause in the will, however, pro- 
vides and directs that the trustees shall not 
be charged for any act of management of 
the estate except such as shall be willful 
malfeasance in the performance of their du- 
ties. A testator may, by the terms of his 
will, limit the liability of his executors or 
trustees.” 
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other, its protective force. The desired 
relief does not necessarily follow their 
declared validity. Much depends upon 
interpretation and specific application. 

As naturally as the Mohammedan faces 
the East for inspiration and guidance, 
so we turn to the common law and Eng- 
land for legal rules and precedents. At 
the beginning of the Nineteenth cen- 
tury Chancellor Eldon held in Mucklow 
v. Fuller!® that an immunity clause 
which provided that neither of two co- 
trustees should be liable for the neglect 
of the other did not protect one of the 
trustees from a loss suffered by the 
other. The Chancellor in speaking of 
the trustee said, “I look on him as act- 
ing bona fide . .” and then, continuing, 
“T cannot but think it most dangerous 
to lay it down, that with such a clause 
as this, he can prove the will, and then 
say that some one else may perform the 
trusts.” 

The same result was reached in Diz v. 
Burford! where a co-trustee was denied 
relief under an exoneration clause which 
provided that co-trustees “should not be 
chargeable, but only for their respective 
receipts, payments, acts, and willful de- 
faults.” With a slight shift in scenery 
and a few changes in the script, the sad 
story of the trustees in Mucklow v. Ful- 
ler, and Dix v. Burford may be rehearsed 
time and again in such cases as Fen- 
wick v. Greenwell,12 Drosier v. Brere- 
ton,1* and Rehden v. Wesley". 


“Good Faith” Insufficient 


E should not pass on, however, 
from the comparatively early Eng- 
lish cases without a glance at Knox v. 
MacKinnon," for here the clauses grant- 


9. Many cascs such as In Re Leupp, 108 N. J. 
Eq. 49, 153 Atl. 842 (1931); In Re Clark’s 
Wid, 257 N. Y. 1382, 177 N. E. 397 (1931); 
and North Adams National Bank vs. Curtis, 
278 Mass. 471, 180 N. E. 217, 83 A. L. R. 
607 (1932) recognize in general the validity 
of exoneration clauses. This is not giving 
the clause protective force, however, for in 
North Adams National Bank case, as in many 
others of this type, the Court found, as a 
fact, that there was no lack of care or bad 
faith on the part of the trustee. 

Jac. 198, 37 Eng. Rep, 824 (1821). 
19 Beav. 409, 52 Eng. Rep. 408 (1854). 
10 Beav. 412, 50 Eng. Rep. 640 (1847). 
15 Beav. 221, 51 Eng. Rep. 521 (1851). 
29 Beav. 213, 54 Eng. Rep. 609 (1861). 
13 App. Cas. 753 (1888). 
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ing immunity and latitude of discretion 
in investing the trust funds are very 
similar to those used in many present 
day trust agreements. In this case the 
trustees were empowered to lend out the 
proceeds “on such securities as they 
should think proper,” and they were pro- 
tected under an immunity clause which 
provided that “they shall not be liable 
for omissions, errors, or neglect of man- 
agement.” 

Acting in good faith and within the 
scope of their authority, the trustees sold 
tenements of the estate to one of the 
beneficiaries, taking as part of the pur- 
chase price a note for 12,000 pounds, se- 
cured by a mortgage on the property. 
Ten years after this transaction the 
beneficiary was bankrupt and the proper- 
ty had greatly depreciated in value. Here 
there was no bad faith, no willful breach 
of trust, but solely in the words of the 
immunity clause an “error or neglect of 
management.” Yet this rather wide ex- 
culpatory clause, coupled with and rein- 
forced by a grant of investment latitude, 
did not save the trustee from loss in the 
opinion of the House of Lords. 

The Trustees Act of 1925!° has made 
a little more secure some of the buttons 
on these protective cloaks. In brief, the 
purpose of this Act and its predecessors 
is to empower the English courts at their 
discretion to give immunity to a trustee 
who has acted “honestly and reasonably.” 
Yet in Chapman v. Browne‘? the Court 
would not grant the immunity even 
though it found as a fact that the trustee 
had acted honestly in investing in second 
mortgages. “I do not see my way,” said 
the Court, “to hold in the circumstances 
of this case that the defendant has acted 
‘reasonably’ and ought fairly to be ex- 
cused...” It is quite clear from this 
case and others!® that bona fides alone 
under statutory immunity will seldom 
excuse a trustee from the sins of negli- 
gence in managing the estate. 


N American jurisdictions the usual 
immunity clause in this class of cases 


16. 15 Geo. V. C. 19, Sec. 30 and 61. 

17. 1902, 1 Ch. Div. 785 at p. 804. For a re- 
cent and similar decision, see Khoo Tek Keong 
vs. Ch’ng Joo Tuan Neoh, 1934 A. C. 529. 

18. See In Re Dive, 1909, 1 Ch. 328. 
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has been as a shielded sword in the hands 
of the trustee. His right to carry it has 
not been denied, but the privilege of us- 
ing it is seldom granted. Few American 
decisions, other than those where the 
trustee under the direction of the trust 
instrument was carrying on hazardous 
activities, have held that an immunity 
clause saves a careless fiduciary from 
personal liability for losses. Although 
Crabb v. Young, the leading American 
case to so hold, is frequently cited for 
the rule, it is seldom followed®®. Even 
in its own jurisdiction, New York, it 
stands practically alone as an extreme 
application of the curative power of im- 
munity clauses?!. 

A review of the cases reveals a mani- 
fest desire to evade a direct application 


19. 92 N. Y. 56 (1883). 

20. See cases cited in note 9. 

21. In Re Jarvis’s Estate, 110 Misc. 5, 180 N. Y. 
Supp. 324 (Sur. Ct. 1920), it was held that 
the exoneration clause “gave no greater lati- 
tude to the executor and trustee than is 
given by the Code,’ which, continues the 
opinion, ‘‘means a common sense standard 
of prudence and proper diligence.” 
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of exoneration clauses, the courts having 
taken one of two well-travelled detours. 
If, in the opinion of the court from the 
facts of the case, the trustee should not 
be personally liable for the loss, it is held 
that the acts complained of do not 
amount to negligence and, therefore, 
there is no liability, regardless of an 
immunity clause. If, on the other hand, 
the court should be of the opinion that 
the trustee should make good the losses, 
it is found that the acts complained of 
amount to gross neglect, willful default 
or a breach of trust and are, therefore, 
beyond the pale of the protective clause. 
In neither situation does the immunity 
clause vary or alter the decision of the 
court. By determining that the acts 
complained of are either non-negligent 
on the one side or gross neglect on the 
other, the courts are able to sidestep at 
will the protective force of the usual 
immunity clause. 


New York Rulings Typify Evasion of 
Issue 


HIS shifting of the ground and con- 
sequent evasion of exculpatory claus- 
es is nicely illustrated in a very recent 


New York case, Guaranty Trust Co. of 


New York v. Fisk?*. The trustees were 
given a wide discretion in investing in 
stocks and bonds of corporations. The 
immunity clause provided that “said 
trustees shall be charged only with the 
exercise of reasonable care and diligence, 
and neither of them shall be liable for 
any mistake of judgment.” In 1925 the 
trustees invested in the common stock of 
the General Baking Company and held it 
until after the great break and decline 
in the market of 1929. The lower court 
surcharged the trustees with the loss, 
dodging the immunity clause by holding 
that the breach of trust was one of neg- 
ligence, not bad judgment. On appeal, 
the Supreme Court reversed this deci- 
sion, saying, “We do not find any negli- 
gence in the premises.” While the high- 
er Court admitted that by the immunity 
clause the trustee was relieved from any 
loss due to error of judgment, its opin- 
ion indicated that there was no such 


22. 244 App. Div. 
(1935). 


200, 278 N. Y. Supp. 809 
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error. In speaking of the trustee, the 
Supreme Court said, “His responsibility 
is to be determined by a view of the 
facts as they existed at the time of the 
investment and not in the light of subse- 
quent events.” Neither relied on but 
rather evaded the immunity clause. 


In In Re Clark’s Will*? the immunity 
clause read as follows, “I hereby auth- 
orize and empower my executors and 
trustees to continue all the investments 
of money in the securities made by me 
and which shall come into their posses- 
sion and control at my decease, without 
any personal liability for so doing.” The 
Surrogate and the Supreme Court of New 
York held the retention of certain sugar 
stock through the fast-declining market 
of 1929 and on was such a breach of 
trust as not to be protected by the im- 
munity clause. The Court of Appeals, 
reasoning from the same set of facts, 
shifted in the other direction, holding 
that there was no lack of care and, there- 
fore, no liability. Neither relied on the 
exoneration clause. 


In In Re Jarvis’ Estate** the trustees 
were not to be held for any loss except 
through their “own gross neglect or will- 
ful malfeasance,” while in In Re Garvin’s 
Will*> the trustee was acting without the 
protection of an immunity clause. In 
the latter of these cases the Court held 
that the retention of common stock in a 
declining market was negligence for 
which the trustee must account. In the 
Jarvis case the Court held that the re- 
tention of bonds in a declining market 
was gross negligence and, therefore, not 
protected by the immunity clause. 


Negligence and Breach of Trust 


HE inherent desire of a court of 
equity to protect its ancient ward 
and uphold the duties of a trustee is well 
illustrated in a New Jersey case, Tuttle 
v. Gilmore?*, Here the will provided 
that the trustee should not be liable, ex- 
cept for intentional breaches of trust. 
The trustee, acting in good faith and on 
the advice of counsel, accepted as secur- 
257 N. Y. 132, 177 N. E. 397 (1931). 
110 Mise. 5, 180 N. Y. Supp. 324 (1920). 
256 N. Y. 518, 177 N. E. 24 (1931). 
36 N. J. Eq. 617 (1883). 
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ity second mortgages on real estate 
which proved to be worthless. In sur- 
charging the trustee for the loss, the 
New Jersey Court said, “In my judg- 
ment, it is a willful and intentional 
breach of trust within the meaning of 
this clause to knowingly do any act haz- 
arding trust funds in violation of a duty 
imposed on the trustee. That this con- 
struction may leave but little force to the 
clause is no reason why it should not be 
adopted.” It is clear from the acts of 
this trustee that the investment was 
made in good faith and without intent 
to violate the obligations of the trust. 
Yet the Court translated honest ignor- 
ance into an intentional breach of trust, 
thereby evading the immunity clause. 


It is not a fixed line which distinguish- 
es between negligence in doing carelessly 
that which the trustee is empowered to 
do and negligence resulting in a breach of 
trust by doing an act beyond the powers 
granted in the trust instrument. It is, 
therefore, comparatively easy for the 
court to find, as in Tuttle v. Gilmore, and 
other cases,27 that the negligent act or 
mistake complained of was, in fact, a 
breach of trust and, hence, beyond the 
protection of an immunity clause. 


The April Case 


This method of evading the immunity 
clause is nicely illustrated in a decision 


27. Conover vs. Guarantee Trust Co., 88 N. J. 
Eq. 450, 461, 102 Atl. 844, 848 (1917). 
“It seems to me,” states the Court in this 
case, “impossible to doubt that when a trus- 
ee transcends his powers by accepting secur- 
ities for this trust of a nature or class which 
by the terms of the trust he is not author- 
ized to accept, all inquiries touching his judg- 
ment, mistaken exercise of discretion, good 
faith and the value of the securities so ac- 
cepted are necessarily excluded from con- 
sideration. . . . It accordingly seems im- 
possible to construe an immunity clause as 
intending to exempt a trustee from liability 
for transcending his powers as clearly de- 
fined by the trust agreement.’’ For cases 
containing similar arguments against the ef- 
fectiveness of immunity clauses, see Corbett 
vs. Benioff, 126 Cal. App. 772, 14 P. (2d) 
1028, (1932); Richardson vs. Union Mort- 
gage Co. 210 Iowa 346, 228 N. W. 103, 
(1929); Digney vs. Blanchard 226 Mass. 335, 
115 N. E. 424, (1917); Doyle vs. Chatham 
and Phenix National Bank, 253 N. Y. 369, 
171 N. E. 574, 71 A. L. R. 1405, (1980). 
272 N. Y. 331, 6 N. E. (2d) 43, (19386). 
Reargument denied and remittitur amended, 

27. N. Y. 598, 7 N. E. (2d) 711, 1937. 
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of a recent New York case, April v. 
April?®8, In a separation agreement be- 
tween April and his wife, the husband 
transferred to his partner, Abramson, 
as trustee, assets, the income from 
which was sufficient to pay the wife and 
children $600 per month for her life. It 
was also provided in the agreement that, 
if at any time the said assets should 
fail to yield enough to pay the $600 per 
month, the husband should be called upon 
by the trustee to add more securities to 
the trust fund. 

This three-party agreement contained 
the following immunity clause: “The 
trustee shall not be liable or be held 
accountable for any mistakes or errors 
...in releasing any of said securities... 
or for any losses incurred or sustained, 
by reason of his having consented to act 
as such trustee herein, except for will- 
ful malfeasance.” 

From the time of the agreement in 
1928 until June, 1932 the payments were 
made regularly, but after that time they 
ceased altogether. It was then learned 
that the trustee had honestly mistaken 
his obligations. He had more or less re- 
garded himself as Mr. April’s paymaster 
and, at his direction, had met the $600 
monthly payments out of the corpus of 
the trust, not demanding additional se- 
curity from Mr. April and, what was 
possibly more serious, his prompt pay- 
ments lulled the beneficiary into believ- 
ing that the trust fund was ample and 
secure. 


Here no doubt the act was a mistake 
or error of judgment in believing that 
he could use the corpus of the trust fund 
to pay the beneficiary. The Court, how- 
ever, surcharged him for the loss, say- 
ing, “The stipulated immunity cannot 
reasonably extend to a repudiation of 
trust duties... Here the trustee made 
the payments for which he claims credit, 
not because he found through an honest 
misreading of the letters of the agree- 
ment supposed authority to make the 
payments, but because the assignor di- 
rected him to do so, and the trustee be- 
lieved that the moneys were not subject 
to any trust.” 

The Court did not find any “willful 
malfeasance.” The Court, however, re- 
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garded the trustee’s mistake or error of 
judgment as a breach of trust duties and, 
therefore, beyond the saving effect of 
immunity clauses. A trustee may well 
ask: where is the line to be drawn be- 
tween careless acts or mistakes of judg- 
ment which result in an inexcusable 
breach of trust duties and those that 
do not? If he reads the cases, he will 
find his answer in the lap of the gods, 
the discretion of the courts. 


“Non-Contestability” Substitute Invalid 


NE of the first evidences of decay 
O is a new sprout around the old 
stump. There is no better evidence of 
the uncertainty and insecurity of a legal 
device than the substitution of another 
in its place. One of the most ingenious 
of the many substitutes for the obnox- 
ious exculpatory clause was that prepar- 
ed by the draftsman of In Re Andrus’ 
Will.2® Here, in attempting to trip or 
dodge the usual judicial side-stepping of 
immunity clauses, the testator or his 
lawyer made a devise to trustees of a 
previously established inter vivos trust, 
providing that the beneficiaries should 
acquiesce in and approve, on the request 
of the trustees, all of their acts in the 
administration of the trust and that, if 
any beneficiary failed to comply with 
these conditions, his share should go over 
to other devisees. 


This is not unlike the “non-contest” 
clauses in wills. Even though such 
clauses have been held valid in wills,*® 
the New York Surrogate’s Court refused 
to abdicate in their favor, thereby hob- 
bling its jurisdiction over the conduct 
and care of fiduciaries. In declaring the 
clause void as contrary to public policy, 
the Court said, “None of the reasons 
which tend to make it a good policy to 
prevent a contest of a will apply to the 
provisions of Mr. Andrus’ will which has 
for its purpose the removing of the ad- 
ministration of trusts created by him 
from the jurisdiction of courts of equity.” 
We could continue to multiply and re- 


29. 156 Misc. 268, 281 N. Y. Supp. 831, (1935). 
30. O’Donnell vs. Jackson, 102 N. J. Eq. 470, 141 
Atl. 450, (1928); South Norwalk Trust Co. 
vs. St. John, 92 Conn. 175, 101 Atl. 961, 
(1917); Cooke vs. Turner, 15 Mees. and W. 


727 (Ex. 1846). 
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hearse cases illustrating the devious de- 
tours that courts of equity take to cir- 
cumvent immunity clauses*!. 


Engendering Public Disfavor 


T is our contention that exculpatory 

clauses in this class of trust instru- 
ments afford only a papier-maché de- 
fense, offering little, if any, real protec- 
tion but frightening away much good 
trust business. Like a medieval castle 
on a movie screen, they impress the pub- 
lic as being impregnable but in an ac- 
tual contest, the court, by shifting the 
scenery, may expose the sham. 


Exculpatory clauses in the true trus- 
teeship relation, brought about by will 
or deed, have not only shocked the con- 
science of the courts but, what is pos- 
sibly more serious, have also caused pub- 
lic disfavor and distrust of trustees. 
This growing distrust is evidenced by 
such captions and expressions in maga- 
zines and journals as “Can Trust Com- 
panies Be Trusted?’? or “‘How to Lose 
Your Money Prudently.’’?%. Further- 
more, these vitriolic volleys poison the 
public by such barbed retorts as “Trust 
companies may by contract do every- 
thing but willfully rob the beneficiary,” 
or “Liberating statutes and contracts 
limiting liabilities open a wide gate 
through which negligent, if not dishon- 
est, trustees may pass, unless the courts 
stand guard to protect their ancient 
wards, the beneficiaries.’’34 


No doubt the wide publicity and ad- 
verse public criticism of the Clark’s Will 
case in New York caused the legislature 
of that State to enact a law® in 1936 
which provided that the exoneration of 
testamentary trustees from liability for 
failure to exercise reasonable care, dili- 
gence, and prudence shall be deemed con- 
trary to public policy. Similar legisla- 
tion limiting self-dealing by trustees has 
recently been enacted in Ohio,?® and a 
trust indenture bill®? is now before Con- 
gress. 


Self-limiting of liability for losses 
from lack of care is a poor attribute to 
undivided loyalty, one of the first duties 
of a trustee. Self-dealing individual or 
corporate trustees who procure the in- 
sertion of immunity clauses in trust in- 
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struments becloud their own case before 
a court of equity by the shadow of their 


31. In Nocton vs. Lord Ashburton, (1914) App. 
Cases 932, at 954, Lord Haldane says: 
“When fraud is referred to in the wider 
sense in which books are full of expression, 
used in Chancery describing cases which 
were within its exclusive jurisdiction, it is 
a mistake to suppose that an actual inten- 
tion to cheat must always be proved. A man 
may misconceive the extent of the obligation 
which a Court of equity imposes on him. His 
fault is that he has violated, however inno- 
cently because of his ignorance, an obligation 
which he must be taken by the Court to have 
known, and his conduct has in that sense 
always been called fraudulent, even in such 
a case as a technical fraud on a power. It 
was thus that the expression “constructive 
fraud” came into existence. The trustee who 
purchases the trust estate, the solicitor who 
makes a bargain with his client that cannot: 
stand, have all for several centuries run the 
risk of the word fraudulent being applied 
to them.” 

Forum, Oct. 1932. 

Fred C. Kelly, ‘How to Lose Your Money 
Prudently,” Philadelphia, 1933. 

Shinn, “Exoneration Clauses in Trust In- 
struments,’’ 42 Yale L. J. 360. 

Laws of New York, 1936, Chap. 378, Sec. 
125. 

Ohio Code Ann. 
10506-49. 

Trust Indenture Bill, S. 2344, Sec. 7 (j). 


(Throckmorton, 1936) Sec. 
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own structure.*® Such double-dealing 
fiduciaries should, in the eyes of the 
court, look like the Strange Case of Dr. 
Jekyll and Mr. Hyde. 


Not Worth the Cost 


INCE most trust business is now in 
the hands of corporate trustees, it 
is possible for some collective and con- 
certed action in removing the obnoxious 
exculpatory clause before public confid- 
ence in the high ideals of the fiduciary 
relationship is lost. Through the cen- 
turies courts of equity have clothed the 
trustee with certain duties which have 
become in the minds of the public inher- 
ent in the fiduciary relationship. Trust 
companies, in an uncertain defense of 
carelessness and neglect, cannot afford 
to undermine the very foundations on 
which they build public confidence. Good 
faith and careful attention to duty under 
legislative compulsion, as in New York 
and Ohio, is robbed a little of nobleness 
and public respect. 
Corporate fiduciaries serving as exec- 
utors and trustees to pass the wealth of 
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the Nation from one generation to the 
next occupy a position of vital public con- 
cern. They are affected, it would seem, 
with a public interest and should not be 
able to limit liability for breach of duty 
by contract. They should not be permit- 
ted to gain business by promising to 
“make assurance doubly sure” through 
highly colored advertising, and then de- 
fend their mistakes and lack of prudence 
under immunity clauses. “Standards of 
care should be commensurate with skill 
proclaimed. A banker should not, any 
more than a lawyer or a doctor, gain 
business as a specialist and defend mis- 
takes as a layman. Trust companies 
should not stand before the public as 
paragons of financial skill and before the 
bench as ordinary prudent citizens of 
Main Street.” 


38. For comment on self-dealing trustees, see 
note in 30 Col. L. R. at p. 1172 where it 
is stated that “less weight should be given 
to such clauses (immunity) in trust instru- 
ments drawn by trust company lawyers than 
in the case of the individual trustee, whom 
the settlor may genuinely desire to be safe- 
guarded from liability.” 
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F necessity, the nature of trusts 

which can be properly and efficient- 
ly carried on by most trust companies 
is fairly limited, and trust companies, 
in securing new business, should not, 
through advertising or solicitation, at- 
tempt to secure trusts which fall out- 
side of this limited sphere. Many in- 
dividuals and lawyers do not seem to 
understand this. Without any solicita- 
tion from a trust company, they are of- 
ten ready to hand it what Professor 
Shinn aptly describes as a “hot brick,” 
and are somewhat surprised and hurt 
when they find the company unwilling 
to accept the risk of getting burnt. 


A comment on the preceding address. 


For example, a trust company recent- 
ly refused to accept a trust which prac- 
tically involved the carrying on by the 
trustee of an extensive business in the 
purchase and sale of commodities. Trust 
companies are also frequently offered 
trusts which involve the holding by them 
of all kinds of pet wildcat securities, 
which, like the prairie flower, grow wild- 
er every hour. Real estate developments 
of the same nature have also frequently 
constituted the corpus of proffered 
trusts. 

There is in the minds of many laymen, 
and apparently, also, in the minds of 
some judges, the belief that if a trust 
company once accepts a trust, it is in 
the position of an insurer with respect 
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to the property forming the trust. 

If securities held by a trustee have 
lessened in value, the almost irrebuttable 
presumption, apparently, arises in the 
eyes of some courts, that the trustee is 
at fault. The rule of “hindsight” has 
often been applied, especially by lower 
courts. 


A Two-Edged Sword 


If it is not ordinary prudence for a 
trustee to hold a certain security in a 
falling market, does it not necessarily 
follow that the purchaser of such a se- 
curity in such a market is not exercising 
“ordinary prudence?” If so, the trustee 
is necessarily guilty of unloading his 
securities only on weak-minded or unin- 
formed persons—hardly a highly ethical 
proceeding on the part of the trustee. 
Needless to say, the opinions of many, 
who are considered in their communities 
as ordinarily prudent, may vary greatly 
as to the advisability of making a 
certain investment and also as to whether 
some security already held should be sold 
or retained. Furthermore, if the court 
should hold that a trustee, whether in- 
dividual or corporate, has greater skill 
than that which the court may determine 
to be the skill of a man of ordinary pru- 
dence, the trustee is liable for any failure 
to measure up to the full exercise of such 
extraordinary skill. 


It is only human nature that, in the 
event of any loss, a scape-goat is prompt- 
ly sought. The trustee, especially if it is 
a trust company, furnishes an excellent 
specimen of such an animal. A suit is 
brought against the company, and re- 
gardless of the outcome, a trust company 
does not like to be sued. It is bad ad- 
vertisement. 


For the above reasons, rather than 
from any unholy desire on the part of 
trust companies to shirk their obliga- 
tions, it appears exculpatory clauses have 
been used by trust companies. 


No Reluctance 


From my reading of most of the cases 
cited and of a number of other authori- 
ties, I have not found the great reluct- 
ance on the part of courts, referred to 
by Professor Shinn, to applying the pro- 
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visions of reasonable exculpatory clauses. 
It seems to me that our American courts 
have regularly upheld them, unless they 
clearly violated some very well settled 
rule of law. I also fail to see any reason 
why exculpatory clauses should be look- 
ed upon with more favor where some 
extra-hazardous duty is imposed upon 
the trustee. 


In the case of extra-hazardous duties, 
such as a direction to the trustee to 
retain in its possession securities left 
by the testator which do not fall 
within the class of securities. us- 
ually considered proper for the in- 
vestment of trust funds, the ordin- 
ary scope of the trustee’s powers is en- 
larged by the very terms of the instru- 
ment creating the trust, and within the 
scope of such enlarged powers, his pro- 
tection under the ordinary equity rule 
of care and skill, without any exculpa- 
tory clause at all, would be the same as 
in the case of a trust where the usual 
powers merely were given. In other 
words, where a trustee is specifically 
directed to do a certain act and through 
the doing of this act a loss results to the 
trust fund, there is no exculpatory clause 
needed to protect the trustee. 


Interpreting the British Law 


The restrictions which the English 
courts placed upon immunity clauses 
apparently did not work well. In the 
Trustees Act of 1893, a section (24) was 
inserted which provided, in part; 


“A trustee shall without prejudice to 
the provisions of the instrument, if any, 
creating the trust, be chargeable only for 
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money and securities actually received 
by him notwithstanding his signing any 
receipt for the sake of conformity, and 
shall be answerable and accountable only 
for his own accounts, receipts, neglects 
or defaults, and not for those of any oth- 
er trustee, nor for any banker, broker, 
or other person with whom any trust 
money or securities may be deposited, 
nor for the insufficiency or deficiency of 
any securities, nor for any other loss, 
unless the same happens through his own 
wilful default.” (Italics supplied) 


By the Judicial Trustees Act of 1896, 
a section (No. 3) was enacted to the 
effect: 


“If it appears to the court that a trus- 
tee, whether appointed by the court or 
otherwise, is or may be personally liable 
for any breach of trust, whether the 
transaction alleged to be a breach of 
trust occurred before or after the com- 
mencement of this Act, but has acted 
honestly and reasonably, and ought fair- 
ly to be excused for the breach of trust 
and for omitting to obtain the directions 
of the court in the matter in which he 
committed such breach, then the court 
may relieve him either wholly or partly 


from personal liability for the same.” 
(Italics supplied) 


Both of these sections were carried 
over into the English Trustees Act of 
1925 and appear there as Sections 30(1) 
and 61, except that in Section 30, as re- 
enacted in the Act of 1925, there was 
omitted the clause “without prejudice to 
the provisions of the instrument, if any, 
creating the trust.” 

Apparently Prof. Shinn, in comment- 
ing on the Trustees Act of 1925, does not 
consider at all Section 30, but only Sec- 
tion 61. He says: 


“In brief, the purpose of this Act and 
its predecessors is to empower the courts 
at their discretion to give immunity to 
a trustee who has acted ‘honestly and 
reasonably.’ ” 


It is submitted that Section 30 goes 
much further than this, because it states 
that a trustee shall not be “answerable 
and accountable * * * for the insufficien- 
cy or deficiency of any securities, nor for 
any other loss, unless the same happens 
through his own wilful default.” I have 
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not been able to find any recent English 
decision which construes this clause. The 
language of the clause itself, however, 
would seem clearly to exempt the trus- 
tee for any loss whatsoever arising from 
any depreciation in value of trust secur- 
ities unless such depreciation occurred 
through his gross neglect. 


Effect of Decisions under British Acts 


It does not seem to me that the case 
of Chapman vs. Browne or the Chinese 
case, cited in Prof. Shinn’s foot-note 17, 
bear out his contention that even in spite 
of the Act of 1925, “it is quite clear * * * 
that bona fides alone, under statutory 
immunity, will seldom excuse a trustee 
from the sins of negligence in managing 
the estate.” The case of Chapman vs. 
Browne was decided in 1902. At that 
time, the Trustees Act of 1893 and the 
Judicial Trustees Act of 1896 were in 
force. The trust agreement in that case 
specifically provided that the trust funds 
should be invested only in “government 
securities of the United Kingdom of 
India or any colony or dependency of 
the United Kingdom or upon freehold, 
copyhold, leasehold or chattel real secur- 
ities in England, Wales or Ireland.” The 
instrument also provided that such in- 
vestments were to be made only with the 
consent of the beneficiary. The trustee 
invested in a second mortgage in Ire- 
land. The court held that the specific 
provisions of the instrument did not per- 
mit any such investment and further 
held that there was a breach of trust 
because the trustee had never obtained 
the consent of the beneficiary to the in- 
vestment. 


Under such circumstances, Section 24 
of the Act of 1893 could not have applied 
because the actions of the trustee were 
directly contrary to the specific provi- 
sions of the instrument creating the 
trust. Counsel for the trustee set up 
Section 3 of the Judicial Act of 1896 
(now Section 61 of the Act of 1925) as 
a defense and asked the court to relieve 
the trustee because he had acted hon- 
estly. The court admitted the “honesty” 
but called attention to the provision of 
this section to the effect that the trus- 
tee must also have acted “reasonably,” 
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if he was to get relief under it. As the 
court found he did not act reasonably, 
he was not relieved. 

Had the case of Chapman vs. Browne 
been tried after the passage of the Act 
of 1925, with clause 30 in its present 
form, the decision in the case might well 
have been the reverse of what it was. 

The case with the Chinese name came 
up on appeal in 1934 from Straits Settle- 
ments. An examination of the Trustees 
Act of 1925 shows that that Act applied 
only to England and Wales and did not 
apply at all to any colonies. The case 
arose under Ordinance No. 14 of 1929 of 
the Straits Settlements, which ordinance 
contained no section corresponding to 
Section 30 of the Trustees Act of 1925 
but did contain a section which is sim- 
ilar to section 61 of the Act of 1925, 
providing that the trustee could only 
avail himself of the provisions of the 
section if he had acted both “hon- 
estly” and “reasonably.” The Appellate 
Court in England held that while the 
trustee had acted honestly, he had not 
acted reasonably and, therefore he was 
not exonerated. Had Section 30 of the 
English Trustees Act of 1925 applied in 
this case, it is reasonable to suppose that 
the decision would have been exactly the 
reverse of what it was. 


Trend in Great Britain 


It would seem that the English have 
deemed it best, as a matter of public 
policy, to amend the old equity rule with 
respect to the care and skill required of 
trustees and to grant immunity to trus- 
tees in practically all cases except where 
there has been “wilful default,” which 
I take to mean, at least, “gross negli- 
gence.” The English Parliament seems 
to have recognized that under modern 
economic and financial conditions, the 
trustees’ duty, in most cases, is no longer 
such a simple one as it was a hundred 
years ago and cannot be judged by such 
simple standards, and that if respon- 
sible people or corporations are to under- 
take the administration of trusts, they 
must be protected from what are really 
unjust attacks and law suits to a greater 
extent than was formerly necessary. So 
far from the modern tendency in Eng- 
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land being against the exemption of the 
trustee from the measure of care and 
prudence required under the original 
rule, it would seem that the tendency, 
there, is entirely in the other direction. 


American Courts Respect Rule 


I have not found that our highest and 
most respected courts have been attempt- 
ing to find “devious detours” to circum- 
vent reasonable immunity clauses or that 
their consciences have been unduly 
shocked at enforcing them. Besides the 
three New York cases referred to by Pro- 
fessor Shinn as upholding such clauses, in 
In Re Leupp,' the court clearly and un- 
equivocally approved the rule that the 
creator of a trust has the absolute power 
to relieve a trustee from liability for fail- 
ure to perform any and all duties with- 
in the terms of a trust, except such as 
are contrary to law and against public 
policy. In his footnote 9, Professor 
Shinn says that in the Massachusetts 
case of North Adams National Bank vs. 
Curtis, the court did not give any pro- 
tective force to the immunity clause in- 
volved in that case, because the court 
found no lack of care and bad faith on 
the part of the trustee. I cannot agree 
with this statement, because the court 
says clearly as follows: 


“It is not necessary to decide what 
our conclusions as to various claims 
for surcharge would be if the testator 
had not undertaken to exempt his 
trustees from personal liability for 
losses to the estate so long as they 


(1) 108 N. J. Eq. 49, 59, 60. 


acted in good faith.” (Italics sup- 


plied). 


It would be difficult to find a clearer 
statement by the court that in making 
its decision in the case, it fully respected 
the exculpatory clause in the will. 

I submit that the proper rule of law, 
as now existing in this country, is clearly 
set forth in Section 222 of the “Re- 
statement of the Law of Trusts” as 
follows: 


(1) Except as stated in Subsec- 
tions (2) and (3), the trustee, by pro- 
visions in the terms of the trust, can 
be relieved of liability for breach of 
trust. 

“(2) A provision in the trust in- 
strument is not effective to relieve the 
trustee of liability for breach of trust 
committed in bad faith or intention- 
ally or with reckless indifference to 
the interest of the beneficiary, or of 
liability for any profit which the trus- 
tee has derived from a breach of trust. 

“(3) To the extent to which a pro- 
vision relieving the trustee of liability 
for breaches of trust is inserted in 
the trust instrument as the result of 
an abuse by the trustee of a fiduciary 
or confidential relationship to the 
settlor, such provision is ineffective.” 
(Italics supplied). 


To the same effect are statements in 
Bogert on Trusts ond Trustees. 

No exoneration clause will relieve a 
trustee who clearly exceeds his authority 
or acts directly contrary to the duties 
imposed by the trust instrument. It is 
also a clearly recognized rule that ex- 
culpatory clauses, particularly if insert- 
ed at the instance of the trustee, are to 
be strictly interpreted as against the 
trustee. 


A Shadowy Line 


It may often be very difficult for a 
court to draw the line between what is 
merely “ordinary” negligence and what 
constitutes “gross” negligence, to decide 
whether a default on the part of a trus- 
tee really constitutes an act which ex- 
ceeds the power conferred upon him or 
is merely a negligent act within the scope 


(2) See. 542. 
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of the power conferred. This line is 
often narrow, but merely because one 
court may decide that certain acts of 
trustees, which are on the border line, 
were unauthorized acts, rather than 
merely negligent acts, while another 
court may consider them negligent acts, 
rather than unauthorized acts, does not 
seem to me to afford good ground for 
saying that the courts which hold such 
acts unauthorized are consciously at- 
tempting to evade perfectly well estab- 
lished rules of law, or that the rules 
themselves are ineffective and useless. 
In 1936, New York passed an act, re- 
ferred to in foot-note 35 of Professor 
Shinn’s address. That act declared, as 
against public policy, any immunity 
clause in a will which sought to exonerate 
a trustee from exercising “reasonable 
care, diligence and prudence.” The act 
does not, in terms, set up the standard 
required by the old equity rule. There is 
nothing said about the man of “ordinary 
prudence.” All that is required is “reas- 
onable” prudence, meaning, undoubtedly, 
reasonable prudence under the circum- 
stances existing. It does not, in terms, 
condemn all exculpatory clauses. 


- BRANCHES IN PRINCIPAL CITIES 





While Professor Shinn seems to think 
that the act was passed as a result of 
criticism following the decision of the 
New York Court of Appeals in the Clark 
Will case, I respectfully suggest that if 
the case had been decided subsequent to 
the passage of the act, the decision would 
have been precisely the same. Under the 
scope of authority conferred by the will, 
the court found that there was no negli- 
gence whatever, and did not in any way 
rely on any exculpatory clause. The de- 
cision is merely based on the rule of 
“foresight” rather than “hindsight.” 

The Ohio Act of 1936, referred to in 
foot-note 36, has no bearing whatsoever, 
that I can see, on exculpatory clauses. 


A Wise Use of Exoneration Clauses 


There were certain outcries following 
the depression and attempts to capital- 
ize on the public hysteria, then exist- 
ing. However, I see no indications today 
of any general movement on the part of 
the public to take trust business from 
the trust companies and confer it on 
private individuals. The reason for the 
growth of trust companies and for their 
obtaining the lion’s share of trust busi- 
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ness is that, economically and socially 
speaking, their handling of trust estates 
has, in general, been far more efficient 
and productive of good results, than the 
handling of trust estates by individuals. 

Every trust company intends to stay in 
business and unless it has a good repu- 
tation in the community where it exists, 
both for honesty and care, it will not 
last long, whether it is protected by ex- 
culpatory clauses or not. 

Without attempting to say how far we 
should go in the matter, judging by the 
apparent trend of the English law, it 
may be advisable to-define or limit to 
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some extent, the old equity rule measur- 
ing the liability of a trustee. In any 
event, even though a clause may, from 
a theoretically legal standpoint, be un- 
necessary, its use may, from a practical 
standpoint, be advisable. Through the 
use of reasonable exoneration clauses, 
the nature of the trustee’s liability may 
be made more clear, both to the creator 
of the trust and to the beneficiary, false 
ideas on the part of the beneficiary with 
respect to the liability of the trustee may 
be avoided, and groundless suits, pos- 
sessing a nuisance value but nothing else, 
may, to some extent, be prevented. 





Cooperation in Drafting to Eliminate Necessity of Clause 


CHARLES C. TOWNSEND 
Member of Townsend, Elliott & Munson, Philadelphia, Pennsylvania 


AM inclined to disagree with the 

third conclusion reached by Profes- 
sor Shinn. From a practical standpoint, 
the third conclusion drawn from the 
cases by Professor Shinn places too nar- 
row an interpretation upon them. 

Courts, particularly in these turbulent 
times, are willing to, and will, give effect 
to the usual exculpatory clause to aid a 
Trustee where he accepts the duties of 
his office without direction or qualifica- 
tion. 

Of the two authorities that are per- 
haps most frequently cited on this point, 
one is the case of Tuttle v. Gilmore,' in 
which there was a general exculpatory 
clause providing that the Trustee should 
not be liable except for “willful and in- 
tentional breaches of the trust herein ex- 
pressed” and the instrument provided 
that investments should be made “in good 
securities.” Such a clause must, of 
course, be read in connection with the 
entire instrument and breaches of the 
trust are, inter alia, those made outside 
the scope of the powers conferred upon 
the Trustee. 

Being limited by the instrument itself 
to legal investments for Trustees, the 


A second comment on Prof. Shinn’s address. 


Trustee exceeded his power when he 
purchased second mortgages and he was 
consequently and rightly held liable. In 
the main address it is said that “the 
Court translated honest ignorance into 
an intentional breach of trust, thereby 
evading the immunity clause.” This is 
not so. The acts of the Trustee were a 
breach of trust, as any wise Trustee un- 
der the circumstances would, or should, 
have known, and the immunity clause 
was not intended to free him from lia- 
bility under such circumstances. 


Authorities Sustain Validity 


In the Tuttle case, although holding 
the Trustee liable, the Court left no 
doubt as to its opinion concerning the 
effectiveness of such a provision when 
applied within the scope of the powers 
conferred: “It is clear, both from prin- 
ciple and authority, that the liability im- 
posed on and accepted by a trustee may 
be limited ... .” 

In Section 542 of “The Law of Trusts 
and Trustees,” it is said by Mr. Bogert 
that “such stipulations have been held 
valid. In nearly all cases of trust settle- 


1. 36 N. J. Eq. 617. 
92 N. Y. 56. 


The other is Crabb v. Young, 
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ment, the settlor is making a gift, and 
the reduction of the Trustee’s duties with 
regard to care and skill is merely in ef- 
fect subtracting from the size of the 
gift by making it less valuable since the 
cestuis have no right to demand that any 
gift be made.” In Section 590: “The 
settlor’s power over the details of trust 
administration has frequently been sus- 
tained as, for example, in giving the 
Trustees greater latitude than usual in 
the selection of investments. It would 
seem that this power should extend to 
such limitations of the Trustees’ liability 
as are not repugnant to the essential 
elements of the trust and do not attempt 
to make crime lawful.” (To the same 
effect, see 83 A. L. R. 617. 


A Matter of Expediency and Choice 


How far should fiduciaries go in in- 
sisting that exculpatory provisions of one 
kind or another be placed in Wills or 
Deeds? I disapprove of a general ex- 
culpatory provision placed in an instru- 
ment at the insistence of the fiduciary. 
However, in some instances such a pro- 
vision is absolutely essential to the pro- 
per management of the Trust and for 
the protection of the Trustee where it 
is asked to undertake duties that might, 
from its point of view, turn out to be 
extremely hazardous. 

All of these cases naturally presume 
good faith on the part of the Trustee. 
Conversely, it would seem that there are 
certain cases where exculpatory provi- 
sions not only are of no effect in pro- 
tecting a Trustee, but do harm from the 
point of view of the general public. Also 
the Trustee must be attentive for other- 
wise it is guilty of gross or supine neg- 
ligence, in which case a surcharge should, 
of course, be imposed. 

Forms of Deeds which contain what 
attempt to be a full, complete and general 
clause of exoneration for all acts done 
in the exercise of the trustee’s discre- 
tion, are to be condemned. They not 
only reflect on the Company itself, but 
they make the average man wonder why 
the corporate fiduciary is not willing to 
assume some responsibility in connection 
with the acts for which it receives com- 
pensation. 
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Consultation Between Attorney, Client and 
Trustee 


The adverse criticism that has been 
directed at Trust Companies in the last 
few years has been caused to a large 
extent by the attorneys. A good deal of 
the criticism is the outgrowth of the 
jealousy on the part of our profession 
caused when the Trust Companies en- 
gage in practicing law. I agree that 
such practice should be stopped. 

A report, published several years ago, 
says: “In all fairness, it should be stated 
that by no means all Trust Companies 
engage in such practices.” It is also said 
that “although Trust Companies hold 
themselves out as experts equipped to 
give expert service, the law holds them 
only to ordinary care. But in all but a 
negligible number of cases, the instru- 
ment creating the trust has been drawn 
by a trust officer or lawyer employed by 
the bank. Then and there the Courts 


2. “Trust Estates and Trust Companies in Phil- 
adelphia.”” Date of publication not given. 
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lose all restraining influence because 
again in all but a negligible number of 
instances the instrument provides: (1) 
liability of the bank only in the case of 
gross negligence; and (2) unlimited dis- 
cretion of the bank as to investments, 
waiving the necessity of keeping the 
funds in legal investments.” 

This report and other criticisms that 
have been levelled at the Trust Com- 
panies have picked out the faults and 
misdeeds that they have committed in 
the past, but little, if anything, is said 
in their favor. 

In the old days, in their attempts to 
expand through increased business, per- 
haps the Companies did cut rates and 
did consent to act under practically any 
type of agreement. They then found 
themselves in difficulties and the exculp- 
atory clause came into more general use. 
As a result, they more frequently pre- 
pared their own instruments and such 
instruments on the average were better 
than many that were prepared by at- 





torneys; for is it not natural that an 
honest and competent attorney employed 
in the trust department of an upright 
Trust Company, doing this kind of work 
day in and day out, is better qualified to 
prepare a trust agreement than a lawyer 
in general practice who may prepare one 
or two such instruments a year? The 
answer must unquestionably be in the 
affirmative, and this is borne out by the 
fact that in Philadelphia today, where 
the Trust Companies have made every ef- 
fort to avoid practicing law, I have seen 
a number of cases where the client was 
sent to his own lawyer and the lawyer 
then called the Trust Company, saying 
“you know more about this than I do,— 
you go ahead and prepare the instru- 
ment and submit it to me for approval.” 

The trouble is that many attorneys 
do not consult the prospective Trustee 
and then, after the instrument is exe- 
cuted, they resent constructive criticism 
(which would undoubtedly work to the 
advantage of the Trust) because they 
would then have to go back to their 
clients concerning a question that they 
themselves had not thought of. 

If the average attorney who does little 
trust work will, with his client, consult 
the Trust Company before preparing the 
instrument in order that together they 
may determine from all the surround- 
ing circumstances what provisions are 
best for that particular trust, there will 
be less need for exculpatory provisions 
and there will be greater co-operation 
and good feeling between the Companies 
and the members of the Bar. 





LEGAL ASPECTS OF COMMON TRUST FUNDS 


Unsettled Questions Needing Clarification 


ROLLIN BROWNE 
Member of the New York Bar 


[In the first portion of his address, Mr. 
Browne traced the developments leading up 
to the enactment of Section 169 of the Rev- 
enue Act of 1936 and the issuance of Reg- 
ulation F governing common trust funds.] 


ITH the issuance of Regulation 
F [as amended by the Federal Re- 
serve Board, effective Dec. 31, 1937. 
See January issue of Trust Companies] 
common trust funds now could be es- 
tablished and maintained, to the extent 
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authorized or permitted by the laws of 
the various states, by any bank or trust 
company subject to public supervision, 
freed from the prohibitive burden of 
Federal corporate taxes. 


But the restrictions of state laws re- 
mained. Probably the collective in- 
vestment of trust funds is not prohi- 
bited in many states where expressly 
authorized by the trust instruments.! 
However, it was desirable to secure per- 
mission to invest collectively the funds 
of trusts where the practice was not 
expressly authorized in the trust in- 
struments. Authority to this end, in 
one form or another, already had been 
secured from the legislatures of a few 
states,* and after the enactment of the 
Federal Revenue Act of 1936, still furth- 
er states enacted similar legislation.? 


Detailed Law in New York 


One of the most recent statutes is 
that enacted in New York, Ch. 687 of 
the Laws of 1937, constituting the addi- 
tion of a new section, 100-c, to the Bank- 
ing Law. This statute is extremely de- 
tailed and rigid in its provisions but at 
least has the advantage of definiteness 
and certainty in many respects.* 


In New York a common trust fund es- 
tablished in conformity with the statute 
(and thus limited to legal investments) 
may be participated in by trusts when- 
ever created and whether or not con- 
taining express authority for such par- 
ticipation; and a common trust fund not 


*[See article “State Law on Common Funds” 
in May 1937 issue of Trust Companies Magazine.] 
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established in conformity with the 
statute (and thus not necessarily lim- 
ited to legal investments) may be par- 
ticipated in only by trusts and estates 
created under instruments expressly 
authorizing such participation. 


These two types of common trust 
funds sometimes are referred to, re- 
spectively, as “statutory funds” and 
“contract funds.” Either type of fund 
may be maintained by a national bank 
or a state bank or trust company, 
whether or not a member of the Fed- 
eral Reserve System. If operated by a 
national bank or a state bank or trust 
company which became a member of 
the Federal Reserve System after Jan- 
uary 1, 1936, the fund must be operated 
in conformity with Regulation F of the 
Federal Reserve Board. By whomever 
operated, the provisions of the New 


1. But sce Connecticut General Statutes (1930), 
Sec. 4087; Indiana Laws of 1933, Sec. 185, 
Ch. 40; Remington’s Revised Statutes of Wash- 
ington (1932), Sec. 3256; Colorado Statutes 
(1935) Ch. 18, See. 135; Florida Compiled 
General Laws of 1927, Sec. 6127; Maine Re- 
vised Statutes (1930), Sec. 75, Ch. 57; Ma- 
son’s Minnesota Statutes (1927), Sec. 7739; 
Oregon Laws (1930) Sec. 22-1216; Virginia 
Code (1936), Sec. 4149 (69); West Virginia 
Code (1931), Ch. 31, Art. 4, Sec. 10; Wiscon- 
sin Laws of 1929, Sec. 223.05; Wyoming Re- 
viscd Statutcs (1931), Sec. 10-403, Subsec. 18. 
Delaware Revised Code (1935), Chap. 117, 
Sec. 35(B) (13); Page’s Annotated Ohio Gen- 
eral Code (1930), Sec. 710-164; Official Oregon 
Code (1930), Sec. 22-1214, par. 6, as amend- 
ed by Laws of 1931, Ch. 278, Sec. 17; Laws 
of 1933, Second Special Session, Ch. 67, Sec. 3, 
Laws 1935, Ch. 212, Sec. 1; Public Laws of 
Vermont (1933), Act No. 124, Sec. 10; Penn- 
sylvania Laws (1933), Sec. 1109, Art. 112. 
Indiana, Acts 1937, Ch. 33, Sec. 20; Minn- 
esota Laws of 1937, Ch. 174; New York Laws 
of 1937, Ch. 687. 
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York statute and regulations of the New 
York Banking Board must be followed 
as to statutory funds, since the Federal 
Reserve regulations do not undertake 
to relax or extend any applicable rules 
of state law as to the investment of 
trust funds, but need not be followed 
as to contract funds. 


Tax Problems 


Exemption from federal and state 
corporate taxes is a matter of great con- 
cern to all common trust funds. In New 
York an amendment to the tax law has 
been enacted exempting from the corpo- 
rate franchise tax common trust funds 
maintained either in conformity with 
the rules and regulations of the Feder- 
al Reserve Board or the New York 
Banking Board. 

The exemption from Federal corpo- 
rate taxes is conditioned upon compli- 
ance with the rules and regulations of 
the Federal Reserve Board and Section 
169 of the Revenue Act of 1938. 

The Federal Reserve Board, in effect, 
has undertaken to say that a common 
trust fund shall retain the benefit of 
the tax exemption so long as it in good 
faith and with due care attempts to 
maintain the fund in conformity with 
Federal Reserve regulations. There is 
no reason to doubt that the .Commis- 
sioner of Internal Revenue, when he is- 
sues regulations interpreting the tax 
statute, will recognize the propriety of 
this exculpatory provision. 


4. New York Tax Law, Sec. 365-a, as added by 
Laws of 1937, Ch. 570. 


Advance Rulings 


However, it may be that a bank or 
trust company which actually is sub- 
ject to the jurisdiction of the Federal 
Reserve Board will be in a better posi- 
tion to rely on the exculpatory clause 
than a state institution not a member of 
the Federal Reserve System. In case 
of doubt as to the meaning of any pro- 
vision of the Federal Reserve Regula- 
tion, a national bank or a member of 
the Federal Reserve System will be able 
to secure an advance ruling from the 
Federal Reserve Board and if it acts in 
conformity with such ruling there can 
be no question but that it has conformed 
with “the rules and regulations” of the 
Board. Moreover, the Federal Reserve 
Board undoubtedly has authority to rule 
specifically that certain past action by 
a bank or trust company subject to its 
jurisdiction did not constitute a viola- 
tion of its own regulation and such a 
ruling, even if not legally binding on 
the Commissioner of Internal Revenue, 
probably would be followed by him. 


Other institutions will not be in a 
position to secure guidance from the 
Federal Reserve authorities but must 
interpret the Federal Reserve Regula- 
tion for themselves, and if the Commis- 
sioner of Internal Revenue believes 
that any particular act was not in con- 
formity with the Regulation, the ques- 
tion will have to be litigated, since it 
will not be possible to refer the dispute 
to the Federal Reserve Board. 


The only other condition of the tax 
statute is that the fund must be 
maintained exclusively for the collec- 
tive investment of trust funds con- 
tributed by the bank maintaining the 
fund. The Federal Reserve Regulation 
contains a similar condition. Failure 
to comply with the condition contained 
in the Federal Reserve Regulation may 
be excused under the exculpatory pro- 
vision just referred to, but failure to 
fulfill the condition contained in the tax 
statute, even though due to an honest 
mistake made in good faith and in the 
exercise of reasonable care, would for- 
feit the tax exemption. 
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Points Needing Clarification 


The Federal Reserve Regulation pre- 
sents a number of questions as to which 
some clarification would be helpful. 


The Regulation authorizes national 
banks to establish common trust funds 
whenever “the laws of the State” au- 
thorize or permit the operation of such 
funds by state institutions. It is as- 
sumed generally that the “laws” re- 
ferred to are not only the statutes but 
also the rules of substantive law as laid 
down by the courts in the various states. 
The General Counsel of the Federal Re- 
serve Board has so interpreted the Reg- 
ulation in a public address,* as has also 
the Assistant General Counsel. The 
Federal Reserve Board itself doubtless 
will be called upon in due course to rule 
on the point. 


It is extremely important to know 
whether the tax statute will be inter- 
preted as permitting trusts and estates 
of which the bank maintaining the com- 
mon trust fund is only a co-fiduciary to 
participate in the fund. The Federal 
Reserve Regulation is silent. on this 
point, but even assuming that it will 
be interpreted as permitting such par- 
ticipation, no such trust or estate should 
be permitted to participate unless and 
until the Commissioner of Internal Rev- 
enue interprets the tax statute as per- 
mitting the practice. 


A favorable ruling on this point by 
the Federal Reserve Board would be of 
considerable help in securing from the 
Commissioner of Internal Revenue a 
ruling that participation by such trusts 
and estates is permissible under the tax 
statute. 


Another very important matter as to 
which the Federal Reserve Regulation 
is not entirely clear relates to the send- 
ing of notice of the first investment of 
the funds of a trust in a common trust 


5. Address of Walter Wyatt, Esq., before the 

19th Mid-Winter Trust Conference of the Trust 
Division, A.B.A., reprinted in J'rust Compan- 
ies, February 1938, p. 209. 
Address by B. Magruder Wingfield, Esq., be- 
fore the American Institute of Banking, June 
9, 1938, reprinted in the Yrust Bulletin for 
June 1938, p. 16; also in Zrust Companies, 
June 1938, p. 713. 
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fund and the sending of advice as to 
the annual audit of the fund “to each 
person to whom an accounting ordinar- 
ily would be rendered.” It is under- 
stood that the Board has been request- 
ed to limit the required sending of such 
notices to current income beneficiaries. 

Although the Regulation requires 
that the accounts of the common trust 
fund be audited annually, there is, of 
course, no machinery provided for set- 
tling the accounts of the trustee, it hav- 
ing been recognized by the Federal Re- 
serve Board that the trustee’s accounts 
must be settled in accordance with the 
procedural requirements of the local 
law. The Regulation does require, 
however, that the plan under which the 
common trust fund is operated “shall 
contain full and detailed provisions” 
with respect to “the auditing and settle- 
ment of accounts” of the trustee. In the 
case of a “statutory fund”, the machin- 
ery for settling the trustee’s accounts 
presumably will be prescribed by the 
statute under the authority of which the 
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fund is maintained, and it would seem 
to be sufficient if the plan should con- 
tain merely a reference to the statutory 
provision. In the case of a “contract 


TRUST COMPANIES 


fund’’, some special machinery for con- 
clusive settlements of the trustee’s ac- 
counts must be devised and set forth 
in detail in the plan. 





Legal Uncertainties Point To Slow Development 


CLARK R. FLETCHER 
Member of Junell, Fletcher, Dorsey, Barker & Colman, Minneapolis, Minnesota 


HE statutes of the states of Dela- 

ware, Indiana, Kentucky, Minne- 
sota, New York, Ohio, Oregon, Pennsyl- 
vania, and Vermont permit investments 
by corporate fiduciaries in common 
trust funds. The applicable statute 
of New York is long and detailed. It is 
supplemented by detailed regulations 
adopted by the New York Banking 
Board. The statutes of Delaware, Min- 
nesota, Ohio, Oregon, and Vermont on 
the subject are brief, while those of 
Indiana, Kentucky, and Pennsylvania 
are more detailed and specific, though 
not nearly so detailed and specific as 
the laws of the state of New York. 


Since violation of the provisions of 
applicable statutes would be a breach 
of trust and at the same time furnish a 
basis for denial of Federal tax exemp- 
tion, it behooves one to examine the 
applicable state statutes and laws very 
critically. 

The applicable 
was enacted in 1937. 


Minnesota _ statute 
It provides: 


“Whether it (the corporate trustee) be 
the sole trustee or one of two or more 
co-trustees, it may invest in fractional 
parts of, as well as in whole, securities, 
or may commingle funds for investment, 
provided however that if it invests in 
fractional parts of securities or com- 
mingles funds for investment, all of the 
fractional parts of such securities, or the 
whole of the funds so commingled shall 
be owned and held by such trust com- 
pany in its several trust capacities, and 
it shall be liable for the administration 
thereof in all respects as though separ- 
ately invested, provided, however, that 
not more than $5,000.00 (at the cost 
price of such investments) shall be so in- 
vested for any one trust at any one time 


A comment on the preceding address. 


in fractional parts or as commingled 
funds for investment, unless the author- 
ity to invest in fractional parts or as 
commingled funds be given in the order, 
judgment, decree, will or other written 
instrument governing such trust.” 


The first question which the Minne- 
sota statute suggests is whether it au- 
thorizes the corporate trustee to com- 
mingle funds held by it as executor, ad- 
ministrator, or guardian with those held 
by it as trustee, or whether the statute 
is restricted to the commingling of 
funds held by the corporate trustee as 
trustee in the technical sense of the 
word. The New York, Pennsylvania, 
Indiana, and Delaware statutes speci- 
fically apply to all four types of fidu- 
ciary funds as does also Section 169 
of the Federal Revenue Act. The 
statutes of the other states are as am- 
biguous as that of Minnesota. The 
Legislature of Minnesota probably in- 
tended to permit a trust company to 
commingle the funds held by it as trus- 
tee, executor, administrator, and guar- 
dian, but, if so, used inapt language to 
express that idea. 


Limitation as to Amount 


The New York and Minnesota stat- 
utes are the only state statutes yet en- 


1. Revised Code of Delaware of 1935, Paragraph 
4401, Section 35; Indiana Laws of 1937, Chap- 
ter 33; Kentucky Laws of 1938, S. B. 57, ef- 
fective May 31, 1938; Minnesota Laws of 1937, 
Chapter 174; New York Laws of 1937, Chap- 
ter 687; Throckmorton’s Ohio Code of 1934, 
Section 710-164; Oregon Code of 1930, Sec- 
tion 22-1214, as amended by Laws of 19381, 
Chapter 278, Sec. 17, and Laws of 1933, Sec- 
ond Special Session, Chapter 67, Section 3, 
and Laws of 1935, Chapter 212; Purdon’s 
Pennsylvania Statutes, Title 7, Section 819- 
1109; Public Laws of Vermont, 1933, Section 
6816. 
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acted which have limited the amount of 
funds which may be commonly invested 
from any trust. The limitation in 
Minnesota is $5,000 at “‘the cost price 
of such investments.” Literally, the 
“cost price of such investments” means 
the price paid by the trustee for the 
investments in the common fund. If 
that is the meaning of the statute, the 
amount which could be expended by any 
one trust in purchasing an interest in 
the common fund would depend upon 
the extent of the net depreciation or ap- 
preciation in the investments in the 
common fund. 


The Federal Reserve Board regula- 
tions require that all participations in 
the fund be made on the basis of a val- 
uation of the fund made not more than 
two days prior to the participation.” If 
the investments in the fund have depre- 
ciated, the particular trust may not in- 
vest $5,000 in purchasing an interest in 
the fund and, conversely, if the invest- 
ments have appreciated, the particular 
trust might legally so invest more than 
$5,000 of its assets. The intent of the 
Legislature, no doubt, was to permit 
$5,000 and no more of the assets of a 
trust to be invested in the common fund 
at the then value of the assets in the 
common trust fund, but here again one 
is left in doubt because of the language 
used. 


The $5,000 limitation applies in every 
case, “unless the authority to invest in 
fractional parts or as commingled funds 
be given in the order, judgment, decree, 
and/or other written instrument gov- 
erning such trusts.” This language is 
also ambiguous. Does it mean that an 
unlimited amount may be invested in a 
common fund whenever any authority 
to invest in a common fund is conferred 
by the trust instrument, or only when 
the trust instrument confers authority 
to invest more than $5,000 in a common 
fund? One might argue, at least as to 
trusts created subsequent to the enact- 
ment of the statute, that the authoriza- 
tion in the trust instrument to com- 
mingle funds would be useless unless 


2. Federal Reserve Board Regulation F, Section 
17 (c) (4). 
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the authorization was intended to con- 
fer a power not conferred by the stat- 
ute. One might also argue that, if the 
settlor authorized commingling of the 
investments, the Legislature would have 
no interest in limiting the amount of 
such investments. 


On the other hand, one might argue 
that a settlor in authorizing common 
trust fund investments without specify- 
ing the extent of such investments 
would normally intend that such in- 
vestments be made in accordance with 
statutory provisions and that if a broad- 
er authority were intended it would 
have been expressly conferred. More- 
over, the limitation in amount may well 
be one of public policy, to be waived 
only by the clear statement of the set- 
tlor. 


Singleness of Purpose 


Closely associated with the limitation 
in the amount to be invested in the 
common fund is the provision common 
to the regulations of the New York 
Banking Board and of the Federal Re- 
serve Board, but not provided for in 


Minnesota, that if two or more trusts 
are enacted by the same settlor or set- 
tlors and as much as one-half of the 
income or principal or both of each 
trust is payable or applicable to the use 
of the same person or persons, such 
trusts shall be considered as one.* It 
may be that the Minnesota statute will 
be given a similar interpretation. The 
limitation in amount is probably a mat- 
ter of public policy, and an attempt to 
evade it by the creation of a number of 
smaller trusts would be unsuccessful. 
Probably, however, in the absence of a 
change in the statute, the Minnesota 
court would not adopt the above rigid 
rule but would in each case determine 
whether the settler had created multi- 
ple trusts in order to evade the limita- 
tion contained in the statute. 

This provision in the Federal Reserve 
Board regulations, however, is impor- 
tant in Minnesota as elsewhere, because 
of its effect upon exemption from Fed- 
eral taxation. Does this provision ap- 
ply to cross-remainders? Must the 
common beneficiary have a vested in- 
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terest in both trusts? Must his inter- 
est be the same in both trusts? Is the 
fact that fifty per cent or more of the 
remainder interest of both trusts is 
vested in one person sufficient to make 
them one for this purpose? 


Are Co-Trusteeships Prohibited? 


There is no express tax exemption in 
any state law except New York? and 
Indiana.! 


Section 169 of the Revenue Act ex- 
empts from taxation funds maintained 
“exclusively for the collective invest- 
ment and reinvestment of monies con- 
tributed thereto by the bank in its capa- 
city as a trustee, executor, administra- 
tor, or guardian.” The apparent pur- 
pose of this provision was to insure that 
the exemption would benefit only bona 
fide trusts under the single manage- 
ment of one corporate trustee. The 
denial of this benefit to trusts having 
an individual co-trustee would not pro- 
mote this purpose. The Federal Re- 
serve Board regulations seem to contem- 
plate the possibility of a co-trustee, 
since they provide that the bank shall 
have the exclusive management of the 
fund. The New York and Minnesota 
statutes expressly permit participation 
by trusts having two or more trustees. 
The Delaware statute contains a pro- 
vision that the fund must be exclusive- 
ly managed by the bank and the Indiana 
statute contains a provision that the 
fund must be exclusively contributed 
by the bank. It is questionable whether 
any trust having a co-trustee should be 
permitted to participate in a common 
trust fund until this point has been sat- 
isfactorily passed upon by the Commis- 
sioner of Internal Revenue or by the 
courts. 


The Federal Reserve Board regula- 
tions authorize participation only by 
trusts or other type of fiduciary estates 
created for a bona fide fiduciary pur- 
pose. The purpose of this requirement 


3. New York Banking Board Regulation of March 
8, 1938, Article III, Section 2; Federal Re- 
serve Board Regulation F, Section 17, (c) (5). 
New York Tax Law, Section 365-a, as amend- 
ed by Laws of 1937, Chapter 570. 

Federal Reserve Board Regulation F, Section 
17 (e) (8). 





TRUST COMPANIES 


is to prevent the use of this tax-exempt 
feature by what are really investment 
rather than true fiduciary trusts. The 
New York statute attempts to reach the 
same result and also to prevent a run on 
the common fund in times of depreciat- 
ing values, by excluding all revocable 
trusts. Most irrevocable trusts are or- 
ganized for a bona fide fiduciary pur- 
pose, but the same is true of many re- 
vocable trusts. The New York rule 
seems too strict and probably will not 
be accepted by other states or by the 
Commissioner of Internal Revenue as 
the proper test for a bona fide trust. 
Revocable trusts for the benefit of 
the settlor and of his estate, however, 
should be looked upon with suspicion. 
The investment committee of each cor- 
porate fiduciary must exercise sound 
discretion in this matter and, if its 
members act in good faith and with due 
care, their mistake probably will not 
result in a loss of the tax exemption, if 
prompt withdrawal is made of any trust 
later determined not to have been cre- 
ated for a bona fide fiduciary purpose.® 


Retrospective Application 


Another very important phase of this 
problem is the question of whether 
trusts created prior to the enactment of 
the statute authorizing common trust 
funds are eligible for participation if 
the trust instrument is silent upon the 
point. These statutes are very recent 
and others will doubtless be enacted in 
the future. The New York statute ex- 
pressly applies to existing trusts pro- 
vided there is no provision to the con- 
trary in the trust instrument. The oth- 
er statutes are silent on this point. 


In such states as Delaware and In- 
diana, where the statutory authoriza- 
tion is incorporated into the legal list 
of securities, a strong argument can be 
made that application to existing trusts 
was intended. Although there is sur- 
prisingly little authority on the point, 
it is generally considered, in the ab- 
sence of any express or implied pro- 


6. Federal Reserve Board Regulation F, Section 
17 (c) (9). 

7. See In re Hamersley’s Estate (Surr. Ct., N. Y. 
Co.), 152 Mise. 903, 274 NYS 303. 
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vision to the contrary in the trust in- 
strument, that a change in the legal list 


is applicable to existing trusts.7 It is 
by no means certain, however, that this 
rule, if it is a rule, will be extended to 
an entirely new type of investment 
through the commingling of trust 
funds even though those funds are in- 
vested in legal securities. 

In Minnesota and other states where 
the statute merely authorizes common 
trust funds, the question of statutory 
construction is more serious. It is 
granted that many, perhaps most, 
changes in the trust statutes have a re- 
troactive application, but this particular 
type of statute is a radical departure 
from common law principles of trust ad- 
ministration. The constitutional objec- 
tion is based on the same thought that 
by authorizing this new method of in- 
vestment, the statute goes farther than 
the ordinary settlor would have intend- 
ed and that he did not intend to sub- 
ject his trust to a statute of this type. 
This contention does not appeal to me 
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as strongly in the constitutional field 
as in the field of statutory construction, 
but I feel that a corporate fiduciary 
should carefully review the authorities 
before permitting trusts existing prior 
to the effective date of the statute to 
participate in common trust funds. 


Control by Co-Fiduciary 


It is, of course, necessary that the co- 
trustee approve the participation, since 
it is the general rule, in the absence 
of a provision to the contrary in the 
trust instrument, that all trustees must 
join in any action affecting the trust.® 
If, however, a co-trustee does authorize 
the participation, he must lose all voice 
in the management of that portion of 
his trust fund invested in the common 
fund while it is so invested. The Fed- 
eral Reserve Board regulations require 
that the plan give the exclusive manage- 
ment of the common fund to the corpo- 
rate trustee. Perhaps, however, he will 
be given in other states by court de- 
cision what he is given in New York 


by express statutory provision, namely, 
a right to compel withdrawal from the 
fund at any time at which withdrawals 
are permitted by the plan. Certainly 
he should demand withdrawal if he 
thinks that continued participation is 
unwise, and, if such demand is refused, 
he should apply to the courts. 


No state law has settled the problem 
of allocating stock and other special 
dividends between principal and income 
of the common fund. The Federal Re- 
serve Board regulations require that 
the plan under which the fund is ad- 
ministered specify the method of alloca- 
tion.2 There is the necessity of cor- 
porate fiduciaries complying, not only 
with applicable statutes in drafting 
their plans and operating such common 
trust funds, but also with applicable 
decisions of the Supreme Court of the 
state on questions not covered by the 
statute, so as to be sure that the corpo- 
rate fiduciary will not take a chance of 
subjecting the income from the com- 
mon fund to Federal taxation. 


Other questions that have occurred 
to me are: How shall bond premiums 
be amortized, if at all? Shall the in- 
vestments in the fund be confined to 
“legals?” If so, should any “legals” 
be excluded? How detailed shall the 
written plan be? How shall valuations 
of securities in the common fund be 
made, when, and by whom for purposes 
of withdrawal by participants or ad- 
mission by others? To what extent, if 
any, should the banking department of 
the state have supervision over either 
the plan or operations under it? Is the 
best plan to accomplish the desired re- 
sult a common trust fund, a pooling of 
securities, or a purchase by each trust 
of fractional interests in securities? 


Building on Pioneer Work 


Those charged with the responsibility 
of drafting future statutes or plans 
have a great advantage over the pion- 
eers in this field. Anyone interested in 


See Bogert on Trusts and Trustees, Section 554, 
and Restatement of the Law of Trusts, Sec- 
tion 194. 

Federal Reserve Board Regulation F, 
17 (ec) (1). 


Section 





TRUST COMPANIES 


the subject will, of course, study the 
Revenue Act, the Federal Reserve Board 
regulations, existing state statutes, and 
regulations affecting them, as well as 
applicable court decisions announcing 
the trust law of the state in question. 
They should also give very careful con- 
sideration to the suggestions found in 
Mr. Browne’s address. I suggest also 
that they read an address by Mr. Wal- 
ter Wyatt, General Counsel of the Board 
of Governors of the Federal Reserve 
System, in the February, 1938 issue of 
Trust Companies, an address by B. Mag- 
ruder Wingfield, Assistant General 
Counsel of the Board, in the June, 1938, 
issue of Trust Companies, and an article 
by George C. Barclay of the City Bank 
Farmers Trust Company in the January, 
1938 issue of the same magazine. 
There appears to be considerable 
hesitancy by corporate fiduciaries in 
Minnesota (and elsewhere) to use the 
common fund. The feeling seems to be 
to let the corporate fiduciaries in the 
larger cities start the practice, promul- 





COMPLETE 
FIDUCIARY 
SERVICE 


for 


NORTHERN NEW ENGLAND 


National Bank of Commerce 
of Portland, Maine 


gate necessary plans, and operate for a 
time, and then govern their further 
course of action by the results of such 
operations. If complete tax exemption 
were assured, there would be little hesi- 
tancy about formulating plans and oper- 
ating such common trust funds, but, 
since tax exemption is predicated upon 
compliance with so many requirements, 
officials of corporate fiduciaries appar- 
ently hesitate to take the chances in- 
volved. 
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E find no provision in any of the 

constitutions of the states, which 
either permit or prohibit the establish- 
ment of common trust funds. Therefore, 
it is a matter of awakening sufficient 
interest to secure the passage of proper 
laws. The states must provide by law 
for common trust funds for its own in- 
stitutions before National Banks may 
function in such states under the Fed- 
eral Reserve Board regulations. 


John T. Creighton, Vice President of 
the City Bank Farmers Trust Company, 
New York, writing on the “Legislative 
Aspects of Common Trust Funds”* div- 

Another eccmment on Mr. Browne's address. 


*See February 1937 issue of Zrust Companies. 


ided what laws have already been pass- 
ed into three broad classes: 

“(1) Legislation which permits the 
mingling of trust funds but sets forth no 
special requirements. This form has the 
advantage of both extreme simplicity and 
flexibility. 

“(2) Legislation which assumes that 
common trust funds will be maintained 
in accordance with a written plan and 
sets forth some few requirements and re- 
strictions. This form has the advantage 
of flexibility; and 

. “(3) Legislation which assumes to 
fix requirements and, either by its own 
provisions or through regulations, com- 
pletely controls the administration of 
common trust funds. This is the New 
York form. It is complicated and in- 
flexible, but has the advantage of cer- 
tainty.” 





168 


George C. Barclay, assistant vice pres- 
ident, City Bank Farmers Trust Company 
of New York, suggests a skeleton sta- 
tute. The common trust fund enabling 
act is favored by Professor Bogert. This 
statute is to include the essential fea- 
tures to be coupled with detailed regula- 
tions by the state banking authorities. 
The advantage of such a plan, Mr. Barc- 
lay states, is that while retaining con- 
trol of the funds on the part of the pub- 
lic authorities there is also the possi- 
bility of flexibility, and that it is difficult 
to get legislatures to amend statutes in 
small details and in some states the leg- 
islators only meet every two years, 
whereas the banking department regula- 
tions could be amended rapidly, when 
and if experience indicates the necessity 
for such action. 

[Mr. Wilson then outlined the provi- 
sions of the nine statutes on common 
trust funds; to wit: Delaware, Sec. 35- 
4401 (13); Indiana, Acts 1937, C. 33, 
Sec. 20 f; Kentucky, Sec. 4706a, 1938, 
Chap. 126; Minnesota, S. L. Laws 1937, 
Ch. 174; New York, Sec. 100-c, Banking 
Law; Ohio, Sec. 710-164, General Code; 


Oregon, Sec. 22-1214; Pennsylvania, Act 
of July 2, 1935 as amended by Act of 
May 28, 1937, and Act of June 5, 1937; 
Vermont Code, Secs. 6816-7. These may 
be found listed under the heading “‘Com- 
mon and Commingled Trusts” in the 


semi- annual cumulative indexes to 
Trust Companies. 

The speaker then discussed the cases 
decided in some of these states, referring 
to Bowden v. Citizens Loan & Trust Co., 
(Minn.) 259 N. W. 815 (1935), handed 
down before the common trust fund sta- 
tute was enactment.] 


Decisions Prior to Laws 

There has been no decision under the 
common trust fund statute by the court 
of last resort in New York. However, 
one case emphasizes the absolute im- 
portance to beneficiaries that they heed 
danger signals of something wrong, 
when warned thereof by statement in 
writing or orally. 

In Avery v. Union Trust Co. (1916) 
114 N. E. 1057, the company had estab- 
lished a participating trust based on 
agreements for such purpose with the 
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beneficiary. It took bonds and mortgages 
in its own name and in its own right. 
The amount thus taken in its own name 
was distributed on its books among the 
various trusts. Such shares were at 
times transferred from one trust to an- 
other. The court refused to approve 
such practice, but also declined to pen- 
alize the company, because those prac- 
tices had been communicated to the ben- 
eficiaries. 

The two Ohio decisions call for some 
action by banking departments in the 
various states, in warning to those who 
have their funds invested in common 
trust funds. In both of these cases, 
where insolvency had occurred in the 
corporate trustee, the moneys of the bene- 
ficiaries were held in one case, McDonald 
v. Fulton, 182 N. E. 504, to be simply on 
deposit and preference was denied; and 
in the other case, Ulmer v. Fulton 195 N. 
E. 557, the beneficiaries were held to be 
common creditors. By reason of ambig- 
uity therein, Ohio trust companies are 
not establishing any common trust funds. 

[Mr. Wilson then discussed briefly the 
Pennsylvania cases, which have been re- 
viewed in Trust Companies before. Yost’s 
Estate, 175 Atl. 383 (February 1935 
Trust Companies) ; Guthrie’s Estate, 182 
Atl. 248 (March 1936); Dillon’s Estate, 
188 Atl. 135 (December 1936); and 
Rambo’s Estate, 193 Atl. 1 (August 
1937). He mentioned also the case of 
Chapter House Circle v. Hartford Na- 
tional Bank & Trust Co., 186 Atl. 543 
(August 1936) ]. 

The following State banking depart- 
ments have written relative to State Reg- 
ulations: Kentucky: that the regulations 
of that state will be very similar to 
those of New York; Ohio: that owing to 
the fact that the judicial decisions of 
Ohio have been so ambiguous, no trust 
company therein has established any 
common trust funds therein and no reg- 
ulations have been issued; Pennsylvania: 
has issued no regulations; nor has In- 
diana; nor Minnesota. 


General Conclusions 


1. Such statutes may either be exten- 
sive, or in skeleton form with regula- 
tions by state banking departments. 
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2. Such statutes should conform to 
the Federal Reserve regulations. 

3. The statutes as to authorized in- 
vestments should be rigidly enforced. 

4. The statutes should require that 
any plan or agreement governing the 
handling of the trust fund be strictly 
followed. 


5. Such statutes should specify as to 
whether the common trust investments 
are to be taxed or not by the State. 

6. There should be flexibility in the 
statutes; as regulations are more easily 
amended. 


7. Regulations, however, must not 
constitute a statutory delegation of 
power. 


8. There should be provision for the 
handling of assets which are much below 
market, at the termination of any trust, 
either by distribution in kind, or by the 
setting aside thereof in a special trust 
for future disposition. 


9. The beneficiaries should scrutinize 
the accounts furnished them for if irreg- 
ularities appear therein and they do not 
take action they may be estopped to com- 
plain later. 
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10. The courts in some decisions have 
left the subject in such condition as to 
confuse trust corporations and make 
them hesitant to take advantage of the 
common trust fund theory and practice; 
and it would seem the courts must have 
legislative or regulatery guidance. 

11. Corporate fiduciaries should be re- 
stricted in the sale of investments in 
such trust funds to another trust estate; 
and in order to make distribution, the 
interest in such pool or trust fund may 
be sold by the corporate tiduciary, to 
its commercial department, which in turn * 
may sell it to another trust estate, but 
not to any other person or corporation. 

12. Records of the list of securities, 
and of the shares or participation cer- 
tificates, must be kept in detail. 

13. The plan of the pool or trust fund 
should be submitted in writing to the 
State Banking Department, and be ap- 
proved in writing by it before becoming 
effective. 

14. There should also be periodical ac- 
countings with valuations then deter- 
mined. 

15. The amount of investment (or its 
percentage) of each beneficiary in any 
common trust fund should be fixed. 
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This Committee report consisted largely 
of statutes and decisions already reported 
in Trust Companies. Where such is the 
case, and to avoid duplication, reference is 
made to the issue in which the matter is 
discussed. 


N many states, statutes provide that 
the surviving spouse is entitled to a 
certain minimum fraction of the deced- 
ent’s estate and if less than this amount 
is bequeathed to such surviving spouse, 
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a right of election exists to renounce the 
testamentary portion and elect to take 
the statutory share. Such statutes raise 
the interesting question of how far one 
can go in disposing of his property dur- 
ing his lifetime so as to die penniless 
and thus nullify the statutory right of 
election. Two cases were decided in New 
York during the past year which further 
outlined what one could and could not do 
in this regard. Newman v. Dore, 275 
N. Y. 371, 9 N. E. (2d) 966 [September 
1937 Trust Companies, p. 380] and City 
Bank Farmers Trust Company v. Miller, 
[June 1937 Trust Companies, p. 757 and 
July 1938, p. 117]. 


Degree of Care 


With the advent of the professional 
trustee and the advertisements of corpo- 
rate trustees of their superior qualifica- 
tions, has come the question of whether 
a trustee who in fact possesses a higher 
degree of skill than men of ordinary 
prudence should be held to a correspond- 
ingly higher degree of care and respon- 
sibility. The Restatement of Trusts at 


Sections 174 and 227, comments c and d, 
takes the position that such a superior 


trustee should be held to exercise such 
skill as it has. 

An opposite view was taken by a Penn- 
sylvania court in Smoczynski’s Estate, 
29 D. & C. 200 (1937). In that case it 
was shown that the trustee had an un- 
usual amount of experience in real estate 
matters. He retained, however, a mort- 
gage covering property in a district in 
which real estate values were rapidly de- 
preciating and an attempt was made to 
surcharge him for the resulting loss. The 
court refused to impose a higher degree 
of care upon this trustee than would 
have been required of a trustee possess- 
ing only an average knowledge of land 
values. 


What Law Governs Trusts 


The tremendous growth of trusts, 
coupled with the mobility of population, 
the intersection of state lines by natural 
centers of commerce, the designation of 
trust companies in large cities and sim- 
ilar causes, has made the subject of Con- 
flict of Laws one of primary importance 
in the field of Trust Law. Cases decided 
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during the past year in the field include: 
In re Risher’s Will, 277 N. W. 160 (1938) 
[February 1938 Trust Companies, p. 
259], Shannon v. Irving Trust Company, 
275 N. Y. 95 (1937) [August 1937 Trust 
Companies, p. 250] and Harvey v. Fidu- 
ciary Trust Company (Mass) 1938, A. S. 
347 [March 1938 Trust Companies, p. 
390]. 


In Central Hanover Bank and Trust 
Company v. Emerson, (Sup. Ct. N. Y. 
Co.) N. Y. L. J., March 29, 1938, a New 
Jersey settlor created a living trust of 
personal property under which a New 
York trust company was trustee. The 
trust was to terminate on the death of 
the last survivor of all the beneficiaries 
living at the date of the trust indenture, 
which provision was invalid under New 
York law since it violated the New York 
rule respecting the suspension of the 
power of alienation but was valid under 
New Jersey law. The trust indenture 
provided that the validity of the trust 
should be determined by New Jersey law 
and its administration governed by New 
York law. The New York Supreme Court 
held that the validity of the trust was 
governed by the law of the grantor’s 
domicile, New Jersey, and held the trust 
was valid. 


In these cases the expressed intention 
of the settlor that the law of a particular 
state should govern the validity of the 
trust was coupled with a substantial con- 
nection between the trust and the state 
selected. If the settlor selected the law 
of a state having no connection with the 
trust to govern the validity of the trust 
his wishes will not be followed. See 
City Bank Farmers Trust Company v. 
Cheek, 93 N. Y. L. J. 2941, June 7, 1935. 


Common Trust Funds 


The principal developments in this 
field during the past year are that a new 
Common Trust Fund statute has been 
enacted in Kentucky, S. B. 57, Laws of 
1938 [See April 1938 Trust Companies, 
p. 481], and that the Board of Governors 
of the Federal Reserve System issued an 
amendment to its Regulation F, effective 
December 31, 1937 [See January 1938 
Trust Companies, p. 87]. 
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Trust Investments 


In the matter of investment of trust 
funds in common stocks, the following 
cases were decided: Jones v. First Min- 
neapolis Trust Co., 277 N. W. (Minn.) 
899 (1938) [April 1938 Trust Compan- 
ies, p. 514], In re Van Derlip’s Will, 277 
N. W. (Minn.) 909 [April 1938 Trust 
Companies, p. 515], Fidelity Union Trust 
Co. v. Lowy, 123 N. J. Eq. 90, 196 Atl. 
369 (1938), [May 1938 Trust Compan- 
ies, p. 645], and Estate of Wood, Pa. 
Super. [March 1938 Trust Companies, p. 
389]. See also Finley v. Exchange Trust 
Company, 85 Okla. App Ct. Rep. 440 
(1938), [reported in this issue]. See 
also Rotzin v. Miller, 133 Nebr. 4, 274 
N. W. 190, 277 N. W. 811 (1938) [Aug- 
ust 1937, p. 250 and April 1938 Trust 
Companies, p. 513]. 


Statutes on Investments 


Extension revisions were made by 
Oregon Laws of 1937 regarding Trust 
Investments. Chapter 358, Section 3 
permits trust companies to hold trust 
securities in their own name. Chapter 
29 permits investments of trust funds in 
notes and bonds secured by improved real 
estate up to 60% of the market value of 
the real estate instead of 50% as here- 
tofore. Chapter 29 permits investment 
in stocks of any corporation listed on any 
stock exchange in the United States pro- 
vided the corporation was in existence 
for more than five years and for at least 
five years preceding the investment had 
earnings applicable to dividends equal to 
at least 4%. Up to 35% of the entire 
trust fund may be invested in such stocks 
but not more than 2% in the stock of any 
one corporation. Chapter 29 also per- 
mits investment of trust funds in any 
management type investment trust and 
exonerates trustees from liability for re- 
taining securities or other property in 
which the trust fund is invested at the 
time of its receipt. 

New York Laws of 1938, Chapter 95, 
extended the law Until April 1, 1939 giv- 
ing trustees authority to waive or mod- 
ify any terms and conditions of mort- 
gages they hold, including the rate of 
interest and to extend such mortgages 
for a period of not more than five years. 
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Chapter 413 permits investments of trust 
funds up to $5,000 in any one thrift or 
savings account in New York banks and 
Chapter 356 permits trustees to retain 
non-legal securities received from the 
settlor without being liable for any re- 
sulting loss provided they use due care. 


Massachusetts Statutes of 1938, Chap- 
ter 203, Section 25A, provides that pro- 
bate courts may authorize trustees to in- 
vest income or principal of the trust 
fund in life or endowment insurance pol- 
icies and in annuities by life insurance 
companies authorized to do business in 
Massachusetts. 


Florida Laws of 1937, S. B. 259, pro- 
vides that it shall be unlawful for trust 
companies to deposit uninvested funds 
with their own or any other bank, cor- 
poration, partnership or individual with- 
out first taking adequate security there- 
for in legal investments. 

Kentucky Laws of 1937, S. B. 57, 
makes it legal to hold real estate as an 
investment for a trust estate and makes 
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it legal for trustee to purchase real estate 
as an investment for trust funds upon 
order of the court. 


Compensation of Trustees 


A decision of great interest to fidu- 
ciaries handed down by the New York 
Court of Appeals is Matter of Schinasi, 
277 N. Y. 252 [April 1938 Trust Com- 
panies, p. 509]. 

Upon an intermediate accounting by a 
surviving trustee and the representatives 
of a deceased trustee, in Matter of Mohr, 
99 N. Y. L. J. 1969, April 23, 1938, the 
representatives of the deceased trustee 
attempted to obtain commissions based 
upon the unrealized appreciation in se- 
curity values. Surrogate Delehanty of 
New York County denied the request of 
the representatives pointing out that to 
follow the rule asked for would enable 
trustees to speculate on their commis- 
sions by watching the course of the se- 
curity markets and by timing their ac- 
countings according to the course of se- 
curity values. 

In Matter of Kern’s Estate 29 D. &. C. 
(Pa.) 71 (1937), it was held that a trus- 
tee is not entitled to commissions on rents 
which he permits the life tenant to col- 
lect and retain and which therefore never 
pass through his hands. He is entitled, 
the court held, however, to commissions 
on the gross amount of rents collected 
by his agent although part of such rents 
were applied by such agent to repairs 
and commissions. 

Several states amended their statutes 
relating to the compensation of fiduciar- 
ies. New Jersey Laws of 1937, Chapter 
99 increased the statutory rate of com- 
missions for trustees. Wisconsin Laws 
of 1937, Chapter 224 provided for addi- 
tional compensation to fiduciaries in case 
of their rendering extraordinary ser- 
vices. Kentucky S. B. 60 Laws of 1938 
amends the rate of compensation of trus- 
tees. [See April Trust Companies, p. 
483]. 


Allocation Problems 


An opinion of extreme importance to 
trustees on income and principal appor- 
tionment problems is Industrial Trust 
Company v. Winslow, R. I. Sup. Ct. [May 
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1938 Trust Companies, p. 646]. In Mat- 
ter of Hilliard, N. Y. L. J., Oct. 14, 1937, 
(Kings Co. Ct.) it was held that where 
stock of a wasting-asset corporation was 
placed in the trust by the testatrix, div- 
idends on such stock were not to be ap- 
portioned between income and corpus but 
go in their entirety to income. The court 
applied the same rule to wasting-asset 
corporation stock as governs amortiza- 
tion of bonds. If the stock is placed in 
the trust by the creator no reserve need 
be established, but if the stock of such 
a company is purchased by the trustee, a 
reserve fund should be set up. See also 
In re Knox’s Estate, 195 Atl. 29 (1937) 
[February 1938 Trust Companies, p. 
260]. 


In a case of first impression in New 
York, Surrogate Foley of the New York 
County Surrogate’s Court in Estate of 
Clarke, N. Y. L. J., February 16, 1938, 
decided that, where a testator directed 
the creation of a trust out of the pro- 
ceeds of the sale of his paintings, whose 
value of half a million dollars consti- 
tuted more than one-half of the estate, 
and the sale was delayed, the income 
beneficiary was entitled to equitable in- 
come during the period of the delay, and 
the proceeds of the sale, when made, 
should therefore be apportioned between 
income and principal as of one year after 
the date of the issuance of letters testa- 
mentary to the executor. This rule of 
apportionment has frequently been ap- 
plied to the proceeds of the sale of un- 
productive real property, but this is the 
first time it has been applied to unpro- 
ductive personal property in New York. 


Apportionment on Salvage 


In the case of Matter of Otis, 276 N. 
Y. 101 (1937) the New York Court of 
Appeals expressed certain rules for the 
guidance of trustees in liquidating mort- 
gage investments, some of which depart- 
ed from rules laid down in previous cases. 
[December 1937 Trust Companies, Pp. 
763]. This case and Matter of Chapal, 
269 N. Y. 464, 199 N. E. 762 (1936) 
[February 1936 Trust Companies, P. 
240] have now settled the more impor- 
tant questions relating to foreclosed 
mortgages. 
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In Matter of Eggers, 99 N. Y. L. J. 
1084, March 4, 1938 (N. Y. Co. Surr. 
Ct.) the trustees were surcharged for 
paying surplus rents to the life bene- 
ficiary before principal advances had 
been reimbursed, even though the re- 
maindermen had consented to this ar- 
rangement to overcome the effect of Mat- 
ter of Chapal and Matter of Otis. The 
court held that to hold otherwise would 
permit a partial distribution of the trust. 

In Matter of Martin, N. Y. L. J., De- 
cember 24, 1987 (N. Y. Co. Surr. Ct.) 
the Surrogate held that the same rule 
of apportionment of the proceeds of the 
property at eventual sale is to be made, 
whether the salvage operation results in 
a gain or in a loss. The case is also in- 
teresting because it involved real pro- 
perty which the trustees had originally 
foreclosed and then sold taking back a 
mortgage in part payment. Upon the 
new mortgagor failing to make the re- 
quired payments, the trustees were re- 
quired to foreclose again and the court 
held that the Chapal-Otis rule of appor- 
tionment applied as well to this second 
salvage operation. 

For a case of first impression in Penn- 
sylvania see In Re Nirdlinger’s Estate, 
193 Atl. 30 (1937) [July 1937 Trust 
Companies, p. 121, and a later decision 
in the same case, July 1938 Trust Com- 
panies, p. 121]. 

A conclusion contrary to that reached 
in the New York cases regarding the 
disposition of surplus rents from fore- 
closed realty was arrived at by the Or- 
phans’ Court of Lancaster County, Penn- 
sylvania, in Wissler’s Estate, 31 D. & C. 
88 (1937). In this case the court direct- 
ed that all surplus rents be paid to the 
life beneficiary and that advances made 
from principal for foreclosure expenses 
should wait until the real property was 
sold, when an adjustment could be made. 
The court stated that it could not apply 
the principles set forth in Nirdlinger’s 
Estate, supra, since the real estate had 
not yet been sold and an appraised value 
was not sufficient. 

In Hudson County National Bank v. 
Woodruff, 122 N. J. Eq. 444, 194 Atl. 266 
(1937) the New Jersey court laid down 
eight principles to guide trustees in 


173 


handling foreclosed real estate and di- 
rected that trustees should erect and 
maintain separate accounts for each unit 
of property acquired through foreclosure 
and continue such accounts until each 
parcel is sold. 


Apportionment of Back Dividends 


In Estate of John T. Atterbury, N. Y. 
L. J., May 5, 1937, the trustees purchased 
cumulative preferred stock. During 
several years of the 1929 depression div- 
idends upon the stock were passed until 
the accumulated arrears amounted to 
$21 a share. Upon a reorganization, $20 
in other preferred stock and $1 in cash 
was paid by the corporation to wipe out 
the arrears. The court held that both 
the stock and cash belonged to income 
without discussing whether the source of 
the dividend came from current earn- 
ings or from surplus in existence at the 
time the stock was purchased. See also 
Southern Ohio Savings Bank and Trust 
Company v. Hayward, 9 Ohio Op. 333 
(Ohio Com. Pl. 1937) [November 1937 
Trust Companies, p. 642] and Heyn v. 
Fidelity Trust Company (Baltimore 
Daily Record, February 25, 1938) 
[March 1938 Trust Companies, p. 391]. 


In Pierowich v. Metropolitan Life In- 
surance Co., 282 Mich. 118, 275 N. W. 
789 (1937) the Court held that whether 
a deferred mode of paying the proceeds 
of a life insurance policy created a con- 
tractual relationship or a trust relation- 
ship depended on the insured’s intention. 
The insurance proceeds had been left 
with the company for the benefit of in- 
fant children and the court refused to 
invade principal to assist the beneficiar- 
ies. The court held that a creditor- 
debtor relationship had been created 
since the intent of the insured to create 
a trust was lacking. 


In Green v. Philadelphia Inquirer, 196 
Atl. 32 (Penn. Sup. Ct. East. Dist. 1938) 
a trust had been created of all the stock 
of a corporation. The court held that 
the life beneficiary was entitled to only 
the dividends declared by the corpora- 
tion and not to all the earnings of the 
company. 

The question of what rate of interest 
a beneficiary is entitled to for the period 
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that the executor unduly delays setting 
up the trust was decided in In re Har- 
rington’s Estate, 70 Pac. (2d) 337 (Colo. 
1937) [September 1937 Trust Compan- 
ies, p. 381]. 


Termination of Trusts 


In Bennett v. Fidelity Union Trust 
Co., 122 N. J. Eq. 455 (1937) the New 
Jersey Court held that an attempted 
termination of a trust by an agreement 
between the life beneficiaries and the re- 
maindermen was insufficient where the 
agreement did not constitute an uncon- 
ditional renunciation of the life estate, 
nor a release of the trustee. In Fowler 
v. Lanpher, 75 Pac. (2d) 132 (Wash., 
1938) [May 1938 Trust Companies, p. 
648] the Supreme Court of Washing- 
ton held that the rule that an ac- 
tive trust cannot be terminated upon 
the consent of all interested parties 
does not apply when the settlor is 
living. Oklahoma Session Laws 1937, 
Chapter 68 made provision for the term- 
ination of irrevocable trusts where such 
a trust is being operated at a loss and 
it appears necessary to conserve the bal- 
ance of the trust. 
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In contrast to the decision in Gaston 
County United Dry Forces v. Wilkins, 
191 S. E. 8 (Sup. Ct. N. C.) [June 1937 
Trust Companies, p. 758] is Estate of 
Jordon (1938) (Penn.—unreported as 
yet) in which the testatrix left a portion 
of her estate “to charity” but appoint- 
ed no trustee and failed to specify any 
particular charity. The Supreme Court 
of Pennsylvania upheld the lower court’s 
decision in sustaining the validity of the 
bequest and appointing u trustee to des- 
ignate the charitable institutions to 
share in the bequest. 

In State v. Strong 192 S. E. 671 (S. 
C.) the testator left all his property to 
set up a charitable foundation, giving 
the trustees power to sell the assets, but 
stating further that they should not sell 
the stock in a certain company unless 
such sale should be “manifestly to the 
interest of my estate.” A sale was made 
and a suit was brought against the trus- 
tees for abuse of their power to sell. 
The Master in Equity found that the 
sale was reasonable. The trial court re- 
versed this finding but on appeal the 
Supreme Court sustained the findings of 
the Master. 
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ry\ HERE are two principles that run 

through the entire law of trusts: 
First, the courts will not allow a trust 
to fail for lack of a trustee; and second, 
trusts are peculiarly subject to the sup- 
ervision of the courts. Both these prin- 
ciples have frequent application to suc- 
cessor trusteeships. Where nothing re- 
mains but to wind up the trust and dis- 
tribute the property, the court may it- 
self do this by its officers. 

In some cases, relatively rare, the 
trust document shows an intention that 
the trust shall not continue unless the 
person named by the settlor as trustee 
continues to act as trustee. And in some 


cases the purposes of the trust cannot 
be carried out unless the person named 
by the settlor acts as trustee. Thus, 
where a testator gives property to a 
named trustee, to distribute among such 
of the testator’s friends as the trustee 
may select, the trust terminates when 
that trustee ceases to be trustee.’ In 
cases where the beneficiaries are more 
ascertainable and where they form a def- 
inite class, and the original trustee ceases 
to be trustee, the courts may effectuate 
the trust as best they can by distribut- 
ing the trust property in equal shares 


1. Restatement of the Law of Trusts, secs. 101, 
835, 385, 397, 413, 416. 
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among the members of the definite class. 


The question for the courts in these 
cases is whether the intention of the 
settlor was that the essential power given 
the trustee was to be exercised only by 
the trustee originally named and not by 
any successor. No doubt, many trusts 
have thus reached destinations not con- 
templated by the testator or his lawyer. 
The remedy, or rather, preventive, is a 
simple provision in the trust instrument 
stating that the trust is, or is not, to 
cease when the trustee named fails to 
become, or ceases to be, trustee, and that 
successor trustees are, or are not, to exer- 
cise the powers in question. 

Vacancies will not be filled in cases in 
which only one of several trustees ceases 
to be trustee and the trust instrument 
does not require or contemplate that the 
same number of trustees must continue. 
If the trust instrument requires, or is 
construed to contemplate, that the powers 
are to be exercised only by the original 
number of trustees, the survivors alone 
cannot exercise those powers, and vacan- 


cies under those trusts must be filled.” 
Under normal conditions, however, the 
courts will continue the number of trus- 
tees appointed by the settlor. This, also, 
is a matter that can easily be covered in 
the trust instrument. 


Causes of Vacancies 


The trustee named in a trust instru- 
ment has the election to accept the trust 
or reject it. Neither the acceptance nor 
the rejection need be express or formal; 
they may be implied from words or con- 
duct. Thus, any act inconsistent with 
the position of trustee may be considered 
as evidence of rejection, and any act 
which presupposes acceptance, such as 
exercising control over the trust prop- 
erty, is evidence of acceptance. 

A provision in the trust instrument 
specifying the method by which the trus- 
tee is to evidence his acceptance, as, for 
example, by signing the trust instru- 
ment, is not conclusive, for these pro- 
visions are generally considered optional 


2. Restatement, sec. 195. 
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and not mandatory, so that the trustee 
may generally accept in other methods.® 
It should be possible, however, though 
perhaps of questionable wisdom, to so 
phrase the provision as to make a speci- 
fied act within a specified time the only 
evidence of acceptance. A neglect to act 
has the same ultimate effect as a refusal 
to act, though often more difficult to es- 
tablish. 

Trust instruments frequently give a 
power to appoint a successor trustee in 
the event the original trustee “declines” 
to act. Litigation has resulted from the 
inadequacy of some of these provisions. 
They should not be limited to cases in 
which the trustee “declines” to act. They 
should include failing to act, declining 
or failing to act further, and contingent 
declinations or failures, in addition to 
death, insanity, and eventualities of 
other kinds. The language commonly 
used is, “in the event of the death, fail- 
ure, refusal, or inability to act,” but this 
should be amplified to cover the other 
contingencies which have been and will 
be mentioned. 


Resignation 


Once a trustee has accepted a trust, 
he loses the absolute power to reject it; 
he can relieve himself of the trust only 
by resigning®. The trust instrument 
may give the absolute or conditional 
power to resign and may specify the 
method. A method commonly specified 
is by an intrument in writing delivered 
to the co-trustees. In the absence of a 
provision, a trustee can resign only by 
either the consent of all the beneficiaries® 
or the decree of a competent court. If 
some of the beneficiaries are unascer- 
tained, or are under some legal disability, 
such as infancy or insanity, resignation 
by consent is generally impossible. 

In the absence of a provision in the 
trust instrument, it is within the discre- 
tion of the court whether to permit a 
trustee to resign. Ordinarily, the court 
will permit the resignation; only in very 
unusual circumstances would a trust ben- 


8. Bogert, Trusts and Trustees, sec. 150. 
4. 65 C. J. 593, sec. 380. 

5. Restatement, sec. 102. 

6. Bogert, sec. 513. 


TRUST COMPANIES 


efit by compelling an unwilling trustee 
to continue. 

The usual method of resigning is by 
application to a court given jurisdiction 
by statute. The consent of the beneficia- 
ries is not necessary; the court may, of 
course, appease them by reducing or al- 
together refusing compensation to the 
resigning trustee. Notice to all the ben- 
eficiaries should be given, although such 
notice is generally not considered juris- 
dictional unless made so by statute. 
Since the decree permitting the resigna- 
tion is immune to collateral attack like 
any other decree, this method is the saf- 
est; it eliminates all questions of con- 
sent. The resignation does not, of course, 
relieve the trustee of any liability he may 
previously have incurred. 


Death, Dissolution, Merger or Consolidation: 


The most common and the simplest 
way of creating a vacancy is for the 
trustee to die, though perhaps since the 
depression more vacancies may have re- 
sulted from the bankruptcy or removal 
of the trustee. 

The dissolution of a corporate trustee 
is essentially the same as the death of 
an individual trustee, except that since 
the time of this death is subject to con- 
trol, it is possible to appoint a successor 
before the entry of the decree of disso- 
lution, thereby avoiding questions of 
title. 

In some cases, the effect of the merger 
or consolidation’? has been held to depend 
on whether it preceded or followed the 
execution of the trust instrument. In 
Illinois it has been held that when a con- 
solidation occurred after the execution 
of the will, but before the death of the 
testator, the new corporation succeeded 
to the trust’. It is a matter of intention, 
and such changes in the legal identity 
of corporate trustees are not considered 
as essential as changes in the identity of 
individual trustees. 

The more common basis of decision, 


however, and the one held applicable to 


7. A valuable article on this subject is ‘The 
Effect of Merger or Consolidation on the Suc- 
cession of Corporate Fiduciaries,” 22 Ky. Law 
Jurnal, 378 (March 1934). 

8. Chicago Title &€ Trust Co. v. Zinser, 264 Il. 
31. 
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a merger or consolidation occurring after 
the trust instrument becomes effective, 
is the technical distinction between 
merger and consolidation. 

In a consolidation, two or more exist- 
ing corporations are united to form a 
new corporation. This new entity is a 
different person in law from either of 
the old corporations. In the absence of 
statute, the new consolidated corporation 
does not succeed to the trusts of the old 
constituent corporations.® 

In a merger, one or more existing 
corporations, A, are merged into an- 
other existing corporation B. A termin- 
ates it corporate entity, but B’s corpo- 
rate entity is continued, though enlarged. 
Since B is an entirely different person 
from A, as in the consolidation, A’s 
trusts technically cannot pass to B. 
Since B, however, is still the old B, 
though somewhat heavier, B’s trusts con- 
tinue as before. 

This technical distinction seems a poor 
basis for such a difference in result, for 
it has very little relation to the consid- 
erations that actually would influence the 
settlor of the trust. It may be for this 
reason that some courts have apparently 
overlooked this distinction and have dis- 
cussed merger and consolidation as if 
they were the same. The solution, where 
it has not been created by statute, lies in 
an appropriate provision in the trust in- 
strument. The usual provision passes 
the trust whether the change be a merger 
or consolidation, provided the new corp- 
oration or the continuing corporation ful- 
fills expressed requirements of size in 
capital stock, surplus, etc. 

Statutes in several states provide that 
the new or continuing corporation, both 
in consolidation and in merger, shall suc- 
ceed to the trusts held by any of the 
constituent corporations. There is an 
analogous provision in the consolidation 
of national banks.1° 

The federal McFadden Act of 1927 
also permits the consolidation of a na- 
tional bank with a state bank, and pro- 
vides more explicity that the new corpo- 
ration shall succeed to all the trusts of 
the constituent corporations, reserving to 
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the courts, however, the right to appoint 
a successor other than the new bank. Our 
dual system of sovereignties, however, 
has created a serious problem under that 
statute. The statute provides that the 
consolidation shall be on such terms and 
conditions “as may be lawfully agreed 
upon,” and that “no such consolidation 
shall be in contravention of the law of 
the State under which such bank is in- 
corporated.” 

The Supreme Court of Massachusetts 
construed this statute as requiring the 
transfer of all trusts to the new corpora- 
tion and held that the statute was there- 
fore unconstitutional, as an invasion of 
state sovereignty.1 On appeal, the 
United States Supreme Court held that 
the transfer was permissive; that the 
statute was therefore constitutional; that 
where, as in Massachusetts, the state law 
did not permit such a transfer of the 
trusts, the statute could not make any 
such transfer.!2 


11. Petition of Worecster County Nat. Bank, 263 
Mass. 444, 162 N. E. 217. 

12. Ex parte Worcestcr County Nat. Bank, 279 
U. 8S. 347; 78 L. ed. 733. 
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The silence of the state statutes has 
created difficult questions. In Illinois, 
the courts have sustained the transfer 
of the trusts, holding that the silence per- 
mits the consolidation.1* The power of 
the legislature to effect a transfer has 
been sustained. 


The conversion of a state bank into a 
national bank raises a similar question 
as to the power of the state bank, under 
the state law, to make the change. Where 
the change is so permitted, the bank, on 
the theory that its corporate entity has 
not been changed, continues its trusts, 
unless, as in Massachusetts, the state 
statute deprived the bank of its trusts in 
such event.14 The Supreme Court has 
held that an analogous provision of the 
H. O. L. C. Act, which authorized the 
conversion of state building and loan 
associations into federal savings and loan 
associations, but which did not limit 
such conversions to those permitted by 
state law, was unconstitutional, as an 
invasion of state rights in those cases in 
which the conversion was contrary to 
state law.15 


A provision in the trust instrument, 
though it cannot affect the right of a 
state bank to consolidate with, or be con- 
verted to, a national bank, can, by cover- 
ing these various situations, avoid these 
questions as to the transfer of the trusts. 


Bankruptcy, Insolvency and Appointment 
of Receiver 


The general rule is that the insolvency 
of a corporate trustee ipso facto does not 
create a vacancy, but merely constitutes 
ground for removing the trustee.!® Early 
cases held that the bankruptcy or insolv- 
ency of the trustee did not necessarily 
require his removal. The reason was that 
the trust estate was not necessarily jeop- 
ardized; the sureties, for example, might 
be ample protection.17 Usually, insolvent 
trustees are removed. 

13. The First Nat. 

App. 474. 
App. 62. 
Bogert, sec. 531. 

Hopkins Federal Savings & Loan Assn. v. 
Cleary, 296 U. S. 315, 80 L. ed. 251. 
Annotation, 102 A. L. R. 124. 

Bogert, sec. 527. 


Bank v. Lindberg, 293 Ill. 
Gray v. The First Nat. Bank, 294 
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In a few states appointment of a re- 
ceiver of a trust company ipso facto 
creates a vacancy; in others it merely 
constitutes grounds for removal. It has 
been suggested that the latter decision 
is more appropriate to “passive” trus- 
tees, such as trustees under bond issues 
before default, and that the opposite 
holding is more appropriate to “active” 
trustees.1° The courts have not made 
this distinction. 

This situation is frequently covered 
by statute. The Illinois statute, for ex- 
ample, directs the receiver to resign the 
trusts, on behalf of the bank, as soon as 
can reasonably be done.18 Thus, in 
Illinois, the appointment does not ipso 
facto create a vacancy. The duty to re- 
sign, however, is imperative.1® The rule 
in most states is that the receiver is not 
entitled to administer the trusts.2° The 
receiver, must, of course, preserve the 
trust property until a successor is ap- 
pointed. The same is true of the trustee 
in bankruptcy. 


Removal 


The courts give lip service to the doc- 
trine: First, that not every breach of 
trust will require removal, but only those 
that indicate a danger to the trust; and 
second, that a mere mistake in judgment 
will not ordinarily require removal. 
However, there are many cases in which 
beneficiaries and courts, being good 
prophets after the event, have condemn- 
ed trustees for action taken in all good 
faith but with unpredictable results. The 
result is necessarily a great temptation 
to trustees to place safety above all con- 
siderations, to the sacrifice of proper op- 
portunities for advantageous  invest- 
ments. A trustee who is charged with 
negligence for every investment that 
goes sour is tempted to do nothing, 
rather than take the risk that comes 
with action. I am inclined to believe 
that better results come from more lib- 
eral immunity clauses. 


Ordinarily, removal for cause is made 
by the court. The trust instrument, 


18. Banking Act, sec. 11; Il. 
ch. 16%, sec. 11. 

19. See People v. West Side Trust & Savings 
Bank, 362 Ill. 607, 1 N. E. (2) 81. 

20. Annotation, 102 A. L. R. 124. 


Rev. Stat. 1937, 
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however, may confer the power to re- 
move, even without cause, to a benefi- 
ciary, to a co-trustee, or to the settlor 
himself. In bond issue trust deeds, the 
power is frequently given to the owners 
of a fixed percentage of the bonds. In 
the absence of any provision, removal 
may be made only by the court and only 
for cause. The court may remove a trus- 
tee even though the power to appoint a 
successor is not in it, but in the bene- 
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ficiaries.7! 
Disability For Other Causes 


There are other conditions rendering 
the trustee disabled, and thus causing a 
vacancy. Some are declared by statute; 
others, by common law. Insanity is one; 
permanent removal from the country is 
another. 

A trust deed provided that in case of 
the removal: of the trustee from the 
country, or his inability to act, a trust 
company should succeed him, but that in 
the case of his “temporary absence,” the 
trust company might act for him, but he 
was to continue as trustee. The trustee 
brought an action of ejectment. The de- 
fendants proved that the trustee was 
then, and for several years had been, 
confined in the state penitentiary in an- 
other county, for larceny. The Illinois 
Supreme Court held that this was not a 
“removal” from the county, but only a 
“casual or temporary absence,” so that 
he was still trustee.2? 


Who Appoints Successor? 


Frequently, the settlor names the suc- 
cessor trustee in the trust instrument. 
There is no limit to the number of suc- 
cessors or alternates that the settlor may 


name. The successor takes his place 
automatically, without any court action. 
In the absence of a provision in the trust 
instrument, none of the parties has any 
power to appoint a successor. Only a 
competent court has the power. 


The settlor, however, may confer the 
power to appoint successor trustees. Ex- 
cept that it cannot be given to a court 
which by law has no such jurisdiction,?* 


65 C. J. 614-615, sec. 445. 
Ware v. Schintz, 190 Ill. 189 (1901). 
Leman v. Sherman, 117 Ill. 657. 
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the settlor can mould the power almost 
as he pleases.*4 The power must be strict- 
ly exercised according to its terms. 
Many powers have been found inade- 
quate, as omitting some of the contin- 
gencies creating vacancies previosuly 
mentioned. The power is ordinarily not 
exhausted by a single appointment, but 
often is found limited to a person or per- 
sons who do not survive the trust. 

Sometimes the power is given to a 
judge of a certain court, resulting in a 
question as to whether the donee was the 
individual in office at the effective date, 
or the successor in office when the occa- 
sion arises. 

The power can be exercised only by the 
donee mentioned; it cannot be delegated, 
and it does not pass to the donee’s heirs, 
personal representatives, successors or 
assigns. Where the power is given to 
bondholders, it may be exercised by a 
bondholders’ committee.25 The signa- 
ture may in any event be by agent.” 

A provision giving a power of appoint- 
ment to an individual does not always 
oust the court of jurisdiction. Where a 
deadlock precludes the exercise of a 
power, the court may make the appoint- 
ment. The court may even determine 
that the exercise of the power by the 
donee is inequitable or that the successor 
appointed is unsuitable, in which event 
the court will itself appoint.27 The court 
will, of course, appoint in a contingency 


French v. Northern Trust Oo., 197 Ill. 30. 
Dillon v. Elmore, 361 Til. 356. 

City Bank & Trust Co. v. Graf (Ga. Sup. 
1932), 165 S. E. 238. 

Bogert, sec. 532. 
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not covered by the power. It will ap- 
point the first trustee, where the settlor 
failed to name any trustee at all. 

It is apparent that in order to prevent 
an appointment by a court, it is neces- 
sary to confer a power applicable to all 
contingencies. I suggest a clause giving 
the power, in addition to the contingen- 
cies enumerated, “in all cases in which 
for any cause there may be a vacancy”; 
the power must be to persons likely to 
live or exist as long as the trust; and 
must be such as to preclude any dead- 
lock. 


Who May Be Appointed 


The donee of a power of appointment 
may generally appoint any person legally 
capable, subject to the rather indefinite 
power of the court to prevent or set aside 
the appointment of any one it deems un- 
suitable. The terms of the power may, 
of course, restrict the power. Where the 
court appoints, it has almost as large a 
discretion. Theoretically, the court will 
give weight to the wishes of the inter- 
ested parties. 

For those who are convinced that in 
the majority of cases the beneficiaries 
are best served by corporate trustees it is 
simple enough to provide in the trust 
instrument that the court shall appoint 
a bank or trust company of a fixed size, 
that is, in capital, surplus, assets, etc. 
The court might, in some instances, dis- 
regard the provision, or because of the 
inability of a trust company in the par- 
ticular locality to qualify at that time, 
it might still appoint individuals. 


Procedure of Appointment 


Although it is stated that irregular- 
ities in exercising the power will invali- 
date the appointment, yet creditors and 
purchasers for value will be protected, 
and acquiescence or ratification may cure 
the defect. 

Appointments by the court are often 
governed in procedure by statute. The 
jurisdiction of the court may be based 
on either the trust property or the per- 
son of the trustee being replaced. Any 
interested party may file the suit. It is 
often stated that all the trustees and 
beneficiaries should be made parties or 
be represented, but under most statutes 
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the appointment is not subject to collat- 
eral attack for want of notice to any of 
the interested parties.2® A bond may be 
waived by the court, unless required by 
statute or the trust instrument. Where 
the trust instrument waives bond, the 
court may, but ordinarily will not, re- 
quire bond, though the many forms of 
waiver do not apply to successor trustees. 
Unless the statute otherwise provides, 
the failure to furnish the required bond 
does not subject the appointment to col- 
lateral attack.®° 

In some states it is held that a formal 
conveyance to the successor trustee is 
necessary; in others, perhaps the major- 
ity, title vests automatically upon the 
appointment.*! The Restatement seems 
to require a conveyance.22 Where the 
trust instrument provides that the new 
trustees shall have the same powers, 
rights, and interests in the trust proper- 
ties as their predecessors, no conveyance 
is necessary.*% Some states have sta- 
tutes obviating a conveyance, but since 
these statutes may not apply to land in 
other states, the safest procedure would 
be to provide in the trust instrument 
that no conveyance shall be necessary, 
and then obtain a conveyance anyway. 


Duties and Liabilities of Successor Trustee 

The first duty of a successor trustee, 
after he has qualified, is to take posses- 
sion of all the trust property. If the 
predecessor trustee or other person in 
possession of the property does not turn 
over all of it to the successor, he must 
take action to recover it. This includes 
the enforcement of claims against the 
predecessor, his surety, or third persons, 
for breaches of trust.*4 The successor 
is not absolutely liable to recover all such 
assets and claims, but must exercise reas- 
onable prudence and diligence in discov- 
ering the assets and claims.*5 

The successor is not liable for a breach 
of trust committed by his predecessor, 


28. 65 C. J. 581, sec. 359. 

29. Bogert, sec. 533. 

30. Bogert, sec. 151. 

81. Bogert, sec. 532. 

32. Sec. 110. 

33. 65 C. J. 636-637, sec. 498. 

34. Bogert, secs. 223, 583; Restatement, secs. 177, 
223. 

35. McClure v. Middletown Trust Co., 95 Conn. 
148, 110 Atl. 838. 
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but where both the predecessor and the 
successor are delinquent, the successor 
takes the risk of entire liability. Where 
the predecessor is dead, the successor 
must demand an accounting from his 
personal representative. 


Where the predecessor has made an 
accounting, approved by the court, the 
successor is not obliged to go any fur- 
ther, unless he discovers fraud, mistake, 
etc.°6 Thus, it is wise for the successor 
to obtain court approval of the prede- 
cessor’s accounts, and of the turnover of 
the property, not because it protects the 
predecessor, but because it also protects 
the successor. Usually the successor will 
be asked to release his predecessor of 
liability and will therefore first require 
a complete accounting before doing so. 
On the other hand, the original trustee 
will usually not deliver the trust proper- 
ty to a successor until such accounting 
has been made and a release obtained. 

Where the predecessor has made an 
unauthorized investment, the successor 
must dispose of it within a reasonable 
time. Generally, the duties of a suc- 
cessor trustee are the same as those of 
the original trustee, except as the orig- 
inal trustee may have certain powers not 
given to the successor. The liabilities 
are also the same except as they are in- 
creased by the successor’s duties in re- 
spect to the original trustee and by 
powers given the original trustee but not 
the successor. 

The successor is not liable for the 
wrongdoings of his predecessor. He is 
not liable on the contracts made by the 
predecessor, except in those rare cases 
in which the contracts impose direct lia- 
bility on the trust estate, except as the 
predecessor has a right to indemnity 
from the trust estate for obligations in- 
curred by him on behalf of the trust 
estate, and except as a creditor may have 
a right to collect from the trust estate 
on obligations properly incurred by the 
predecessor who has become insolvent. 
The successor is not personally liable on 
his predecessor’s contracts, but liability 
may further attach by reason of his own- 
ership of the property involved. Thus, 
if the predecessor has made covenants 
in deeds or leases which bind the proper- 
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ty, the successor may be bound by those 
covenants as owner of the property.7 
The successor is likewise bound by the 
acts of the predecessor within the scope 
of his authority, such as leases, sales, 
and the like, and even a waiver of a 
breach of covenant by a lessee.® 


Powers and Rights of Successor 


Generally, successor trustees have the 
same powers as original trustees. A 
successor appointed by a court, however, 
is perhaps more subject to the supervi- 
sion and control of the court than was 
the original trustee.°® As to pending 
litigation, the successor steps into the 
shoes of his predecessor. The action 


does not abate, but the successor must 
be substituted. Judgments already ob- 
tained by the predecessor may be en- 
forced by the successor.*® 


There are many powers, however, that 
are given to the original trustee, but not 
to his successor. Sometimes, these 
powers are so essential to the continu- 
ance of the trust as to require the term- 
ination of the trust when the original 
trustee ceases to be trustee.41 The prob- 
lem results from the failure of the sett- 
lor to indicate clearly whether any of 
the powers are to be exercised only by 
the original trustee, and if so, which 
ones. 


The successor may exercise all the 
powers given the original trustee unless 
the settlor has shown a contrary inten- 
tion. A number of rules have been de- 
veloped to aid in determining this in- 
tention. Mandatory powers are, of 
course, much less likely to be personal 
than discretionery powers. 


Discovering Intent (or Creating It) 


At the outset we face the fact that 
the settlor undoubtedly always has a 
special confidence in the original trustee. 
Courts have sometimes attached weight 
to the exact wording used in referring to 


the person to exercise the power. The 


36. 65 C. J. 883-884, sec. 781. 

37. Bogert, sec. 722. 

88. 65 CO. J. 673-675, sec. 536. 

39. 65 CO. J. 676-677, sec. 538; 677-680, sec. 539. 
40. Restatement, sec. 280. 

41. Restatement, sec. 385. 
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later cases, however, place little weight 
on these accidents of wording. 


The fact that the original trustee was 
not related to, or closely connected with, 
the settlor, tends to negative a personal 
power. Likewise, the fact that the orig- 
inal trustee was a corporation tends to 
negative a personal power. 

If it is probable that the circumstances 
calling for the exercise of the power 
might naturally occur at a time when the 
original trustee is dead, the inference 
is that the settlor intended that the 
power should be exercised by a successor. 
A fortiori, where the original trustee 
named in a will predeceased the tes- 
tator.*? 

Where to consider the power per- 
sonal to the original trustee might well 
defeat the purpose of the trust, such as to 
protect a beneficiary by advances of cap- 
ital determined by the trustee, the power 
will not be considered personal. 

The tendency of the courts has been 
to treat powers as impersonal,**® but a 
tendency is not much protection to a 
successor trustee. Nor can he file a suit 
for instructions every time this problem 
arises. 


The remedy lies with the draftsman. 
It is a simple thing to say either that 
no powers are to be considered personal 
to the original trustee, or that some of 
them are, and if so, to enumerate those 
that are. 

Generally, the successor has the same 
rights as the original trustee, subject to 
differences occasioned by the differences 
in powers and duties already mentioned, 
the rights are measured by these differ- 
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ences, and therefore need no further dis- 
cussion. 


Division of Compensation 


Wherever you have a successor trus- 
teeship, you have a question as to the 
division of compensation between the 
predecessor and the successor. Where 
the predecessor was removed for wrong- 
doing, the wrongdoing trustee generally 
gets no compensation. Likewise, where 
the original trustee has as yet had no 
active duties to perform, as in the case 
of trust deeds in the nature of mort- 
gages not yet in default, the compensa- 
tion goes almost entirely to the successor. 

The problem does arise where the 
original trustee dies a natural or finan- 
cial death after having rendered sub- 
stantial service. The compensation is to 
be divided between the successor and the 
predecessor, or his estate, on the basis 
of the relative services rendered or to 
be rendered.*4 The matter is frequently 
settled by the parties in interest. 

There seems to be no provision that 
can eliminate the problem in the ordin- 
ary trust. Only where a certain func- 
tion may be completed before the term- 
ination of the trust and where that func- 
tion constitutes an important part of the 
entire work to be done can a provision 
be helpful by indicating the amount or 
percentage of the compensation to be 
given the trustee who performs that 
function. 

42. Restatement, sec. 196. 

43. Note, 13 Minn. L. Rev. 164 (Jan. 1929); 

Note, 23 Va. Law Rev. 467 (Feb. 1937). 

44. Annotation, 7 A. L. R. 1595, 94 A. L. 
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T will be seen that the successor trus- 
tee holds a more precarious and 
responsible position than his predecessor 
in trust. Even though he is governed 


A comment on the preceding address. 


by the same high standards of conduct 
as his predecessor, the scope of his obli- 
gation is wider and more is expected of 
him in most cases by the beneficiaries to 
whom he must account. Because in many 
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cases the successor trustee will be ap- 
pointed by the court to carry on in the 
administration of the trust where an- 
other has failed, there attaches to the 
office a sentimental, as well as a prac- 
tical, significance. 

The liability of the successor trustee, 
arising from the mis-conduct of his pre- 
decessor, and the right of the successor 
trustee to exercise discretionary powers 
have given the courts most concern in 
this particular field. 


A trustee is not liable to the benefi- 
riary merely because his predecessor has 
committed a breach of trust.1 On the 
other hand, it is equally well established 
that a trustee is liable to the beneficiary 
for breach of trust if he knows or should 
know of a situation constituting a breach 
of trust committed by his predecessor 
and he improperly permits it to con- 
tinue; or neglects to take proper steps 
to redress a breach of trust committed 
by the predecessor.” 

In order to avoid liability, the first 
duty resting upon the successor trustee 
following his qualification is to secure 
possession of all the assets of the trust 
estate. In the performance of this duty, 
he is not held absolutely to secure pos- 
session of the assets, but merely to the 
exercise of due diligence in the light of 
the particular circumstances surround- 
ing the administration of the trust. 

A high degree of diligence will be re- 
quired, especially where the successor 
trustee is a corporation holding itself 
out as being proficient in the adminis- 
tration of trusts.4 If the predecessor 
made investments which he was not 
authorized to make and the successor 
trustee received them and continued to 
hold them for more than a reasonable 
time in violation of his duty to dispose 
of them, or if the successor trustee takes 
no steps to sue the predecessor for mis- 
management or misappropriation of trust 
assets until after he has become insol- 
vent, or until after the claim is barred, 
then quite properly the successor trustee 
is liable to his beneficiary.5 


Analyzing Assets Taken Over 


In order that all assets belonging to 
the estate may be recovered, the success- 
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or trustee must investigate the acts and 
conduct of his predecessor.® If the in- 
vestigation is turned over to a compe- 
tent attorney there still rests upon the 
trustee the duty of supervising the in- 
vestigation being made, and there is at 
least one case in the reports where the 
successor trustee was penalized for his 
failure to supervise the investigation 
and conduct of its attorney.’ 


The successor trustee may not, with 
impunity, rely upon his predecessor’s 
schedule of assets and if there has been 
a previous accounting followed by a de- 
cree, he must chart his course by that 


1. Restatement of Trusts, Sec. 223; In re: 
Lane’s Will, 11 Del. Ch. 122, 97 Atl. 587 
(1916); ‘Legal Responsibility of Successor 
Trustee for Misconduct of his Predecessor,’’ 
by Harris G. Nelson, May, 1935, Trust Com- 
panies Magazine. 

Restatement, Sec. 223. 

McClure v. Middletown Trust Co., 96 Conn. 
148, 110 Atl. 838 (1920). 

Estate of Allis, 191 Wis. 23, 209 N. W. 945 
(1926). 

Restatement, Sec. 223. 

In re: Lane’s Will, supra. 

McClure v. Middletown Trust Co., supra. 
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decree. Recently the Court of Chan- 
cery of New Jersey had occasion to con- 
sider the liability of successor trustees 
arising from their neglect to inspect and 
appraise the trust assets being taken 
over by them.® The assets consisted of 
real estate mortgages. The court con- 
demned the omission of the trustees to 
have the properties appraised and even 
to make any investigation as to whether 
they had been kept in adequate repair 
or whether taxes were in arrears, or 
even whether the houses on the mort- 
gaged premises were still in existence. 

The court pointed out that the trustees 
were above the average in knowledge and 
skill in such matters, and, moreover, had 
the greater duty to examine the trust 
property because they were just taking 
office and taking over the trust assets. 
Reliance upon appraisals previously made 
by supposedly competent appraisers is 
not a safe policy.!° 


Make Inquiry of Predecessor 


Furthermore, in addition to a thor- 
ough examination of the papers, docu- 


ments and physical property pertaining 
to the trust, the successor trustee may 
be under obligation to make oral inquiry 
of the predecessor trustee regarding the 
prior management of the estate.1! Ina 
New York case, it was stated that, with 
regard to ascertaining when an invest- 
ment among the assets was made, an in- 
quiry would have been a simple act of 
prudence required by the measure of 
care owed by the trustee in the discharge 
of his duties. 

Bogert has also pointed out that a 
trustee succeeding an executor should in- 
quire of the latter concerning the his- 
tory of all the property tendered, since 
it may be proper for the trustee to know 
whether the property delivered was pur- 
chased by the testator himself or is an 
investment made properly or improperly 
by the executor. Also, that it is the 
trustee’s duty to learn whether the trust 
property being held is property which 
may lawfully be held by him in view of 
all relevant clauses in the trust instru- 
ment, the statutes of the state which are 
germane, court decrees affecting the 
trust, the needs of the trust, and the 
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characteristics of the securities in ques- 
tion.12 

In a proceeding to recover for breach- 
es of trust committed by former trus- 
tees, the general rule that trustees and 
beneficiaries are both necessary parties 
in suits against either has been modi- 
fied. It seems well established that ben- 
eficiaries are not necessary parties to a 
suit, the reason being that the successor 
trustee fully represents the beneficiaries 
and has power to enforce the claim on 
their behalf.1* 

The Supreme Court of Pennsylvania 
has held that the court below erred in 
refusing to select successor trustees from 
a list of competent nominees submitted 
by the beneficiaries.14 

Whether required by statute or not, 
the prudent successor trustee will see to 
it that, before qualifying, a judicial 
settlement is made of the predecessor’s 
account before a court of competent jur- 
isdiction in a proceeding to which all 
beneficiaries of the trust have been made 
parties. 


Devolution of Powers 


As a general rule, the successor trus- 
tee exercises all the powers and author- 
ity conferred on the original trustee that 
are necessary for the discharge of the 
trust.5 The present trend, as stated in 
the language of the Restatement, is to 
hold that the powers conferred upon a 
trustee can properly be exercised by his 
successors unless it is otherwise provided 
by the terms of the trust.1° If the carry- 
ing out of the power is mandatory upon 
the trustee, or if the instrument provides 
that the powers are attached to the office 


Kendall v. DeForest, 101 Fed. 167 (1900). 
Tannenbaum v. Seacoast Trust Company, 198 
Atl. 855 (N. J. 1938). 

Bogert on Trusts, Vol. III, page 2058; 
Gates v. Plainfield Trust Co., 121 N. J. Eq. 
460, 191 Atl. 304 (1937). 

Dillard v. Dillard, 219 N. Y. 114 (1916); 
Legal Responsibility of Successor Trustee for 
Misconduct of his Predecessor, Trust Compan- 
ies Magazine, supra. 

Bogert, Vol. IIT, pp. 1836 and 2058. 

In re: Lane’s Will, supra. 

In re McCaskey’s Estate, 143 Atl. 209 (1928) 
This is apparently the first case to decide 
that the choice must be made from among 
such persons. (42 Harvard Law Review 
446, 447 (Jan. 1929). 

Virginia Trust Co. v. Buford, 123 Miss. 572, 
86 So. 356 (1920). 

Sec. 196. 
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and shall pass to the successor, it is 
clear that they may be exercised by the 
successor trustee.17 


But when we come to analyze the deci- 
sions applicable to the exercise of discre- 
tionary powers where the trustor has not 
made clear his intention, it appears im- 
possible to predict successfully whether 
a court will hold that a power devolves 
or is personal.18 In one of the leading 
cases,!9 the question involved was 
whether the discretion vested in the orig- 
inal trustee relative to the payment of 
principal or income, or both, from the 
trust estate survived his death and could 
be exercised by the successor trustee. It 
was decided that the power 
was annexed to the office 
and survived to the succes- 
sor trustee, since a proper 
construction of the instru- 
ment disclosed that to be 
the intention of the testa- 
tor. 


In other words, the dis- 
tinction between powers 
granted to a trustee which 
are personal to him and 
powers annexed to the of- 
fice which will pass to a 
successor must be deter- 
mined solely by the trus- 
tor’s intent as disclosed in the trust in- 
strument and all the surrounding cir- 
cumstances.?° 


What Is Test 


The older and more rigid test appar- 
ently followed the distinction between the 
general and special powers of trustees 
and assumed that almost every grant of 
discretionary power was a matter of per- 


sonal confidence.*!_ The older cases were 
inclined to hold that powers were per- 
sonal to a named trustee, but attached 
to the office when the instrument used 
the language “my trustee” or “the trus- 
tee.”22 One reason for this was that in 
many of the older cases there was a close 
family relationship between the original 
trustee and the beneficiaries which was 
supposed to give to the original trustee 
an intimate knowledge of the needs and 
personalities of the beneficiaries not 
possessed by the successor trustee and, 
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therefore, discretionary powers were all 
too frequently held to be personal.?% 


In 1887, the North Carolina Supreme 
Court construed a trust agreement under 
which land was conveyed to a trustee 
with discretionary power of sale and re- 
investment.?4 The original trustee was 
the husband of one beneficiary and the 
father of the others who were minors. 
The original trustee having died, suit in 
equity was instituted for the appoint- 
ment of a successor trustee and for a 
construction of the instrument involving 
his powers. It was held that the power 
of sale conferred by the trust instru- 
ment upon the original trustee was per- 

sonal to and discretionary 
with him, and the power 
not having been executed 
by him in his lifetime, no 
other person succeeding 
him as trustee could exe-: 
cute the power.?5 


In 1911 the Legislature 
passed an act providing 
that upon the resignation 
of a trustee or other fidu- 
ciary, and upon the ap- 
pointment of his successor, 
the substituted trustee shall 
succeed to all the rights, 
powers and privileges that 
are imposed upon the original trustee.7® 
The decision of 1887 has not been over- 
ruled or modified. It will be readily seen 
that due to the limited scope of the legis- 
lative enactment there is serious question 
as to whether discretionary powers of a 
so-called personal judicial nature will, 
in all instances, survive to a successor 
trustee unless the court should hereafter 


17. Hughes v. Williams, 99 Va. 312, 38 S. E. 138 
(1901). 

18. 23 Virginia Law Review 467, Feb. 1937— 

“Right of Successor Trustee to Exercise Dis- 

cretionary Powers.” 

Greenwich Trust Company v. Converse, 100 

Conn. 15, 122 Atl. 916 (1923); Yale Law 

Journal 668, April 1924. 

See In re Kuntz’s Will, 290 N. Y. S. 867 

(1936). 

2 Perry on Trusts and Trustees (6 Ed.) Sec. 

496, et seq. 

Boutelle v. Savings Bank, 17 R. I. 181, 24 

Atl. 838 (1892). 

Security Company v. Snow, 70 Conn, 288, 39 

Atl. 153 (1898). 

Young v. Young, 97 N. C. 132 (1887). 

Creech v. Grainger, 106 N. C. 213 (1890). 
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make applicable some of the more liberal 
rules of construction which will now be 
mentioned. 


Guides for Ascertaining Intent 


In 1929, one of the New York courts 
announced certain principles to be ap- 
plied.27 It was stated that some of the 
pertinent circumstances which have 
been considered as indicating an intent 
on the part of the testator that such 
power is to continue are (1) where the 
discretion is based upon facts which may 
be determined in the ordinary course of 
judicial inquiry; (2) where a contrary 
determination would result in a defeat 
of the desired testamentary plan; (3) 
where the discretion relates merely to a 
power to sell trust property; (4) where 
one of the original trustees named was a 
trust company; (5) where the discre- 
tion if exercised would be for the ben- 
efit of the primary objects of the testa- 
tor’s bounty; (6) where it is clear that 
the testator must have realized that the 
emergency calling for the exercise of 
the discretion might, in the natural 
course of events, arise at a time when 
none of the trustees originally named 
were in office. The presence or absence 
of one or more of these circumstances 
is, however, not necessarily decisive of 
the question. If it be determined from 
a construction of the instrument as a 
whole that the trustor intended a dis- 
cretionary power to be personal to the 
trustees originally named, his wishes 
will be given controlling effect. 

In the Restatement, sec. 196, it is 
pointed out that certain similar circum- 
stances may be relevant as being (1) the 
nature and extent of the power, (2) the 
time at which the power may be exer- 
cised, (3) the amount of discretion in- 
volved in the exercise of the power, (4) 
the purposes of the trust, (5) whether 
the original trustee is an individual or a 
corporation, (6) whether the power is 
conferred upon the trustee by name, (7) 
the relationship of the original trustee 
to the settlor or the beneficiaries, (8) 
the relationship between settlor and ben- 
eficiaries. 


27. In re White’s Will, 135 Misc. 377, 238 N. Y. 
S. 559 (1929). 
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Draftsmanship and Legislation 


The confusion and uncertainty sur- 
rounding the survival of powers may, to 
a large extent, be eliminated by careful 
draftsmanship of the trust instrument. 
An eminent authority on trusts has 
pointed out that by all means provision 
should be made for a carry-over of the 
investment powers to the successor trus- 
tee.28 He suggests that it should be pro- 
vided that “any successor or substitute 
trustee shall have all the investment 
powers and be subject to all the invest- 
ment duties, responsibilities and liabili- 
ties granted to or imposed upon the orig- 
inal trustee.” It is also pointed out that 
where there are two trustees, in the 
event of the death, incapacity or resig- 
nation of one of the trustees, the sole 
remaining trustee shall have all the in- 
vestment powers originally possessed by 
the original trustee. In this way, any 
question as to the carrying over of the 
broad investment powers contained in 
any given trust instrument can be elim- 
inated. 

As anyone who creates a trust has a 
right to provide a method for filling vac- 
ancies and for the appointment of suc- 
cessors in trust,?® the careful draftsman 
should give consideration to this phase of 
the instrument. Bogert has suggested 
appropriate forms for use in order to 
effect a carry-over of essential powers 
to the surviving and successor trustees.” 


Much of the present confusion will be 
removed by the adoption of Section 10 
of the Uniform Trusts Act, which pro- 
vides that “unless it is otherwise pro- 
vided by the trust instrument, or an 
amendment thereof, or by court order, 
all power of a trustee shall be attached 
to the office and shall not be personal.” 
Due to the present rapid growth of the 
political motive as a potent factor in 
human affairs, it is becoming increas- 
ingly more important for the settlor in 
a trust instrument to control the ap- 


pointment of a successor trustee in the 


28. “Trust Investment Provisions which have 
worked well,’’ by Gilbert T. Stephenson, Law 
and Contemporary Problems, Duke University 
School of Law, Summer, 1938. 

Reichert v. Mo. and Ill. Coal Co., 231 Ill. 238. 
The Law of Trusts and Trustees, Sec. 1184. 
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event of a vacancy in that office. With 
change and experimentation the order of 
the day, it is essential that continuity of 
a sound policy in the administration of 
trusts be obtained in so far as possible, 





and that the dissipation of trust funds 
resulting from the appointment of in- 
competent and improper successor trus- 
tees for political and other reasons be 
avoided. 


Redressing Breaches of Rule Against Self-Dealing 


JOHN L. McCHORD 
Member of Calfee and Fogg, Clevelami, Chia 


HE most common dereliction of duty 

by trustees is that of self-dealing. 
If any of the assets of the trust have 
decreased in value, the successor trustee 
must examine the records to see if the 
prior fiduciary made any purchase from 
himself or sold any of the assets of the 
trust to himself. Such purchases are 
voidable and the successor trustee has 
the election to affirm or disaffirm the 
separate transactions.! There can be no 
balancing of transactions by the prior 
fiduciary. 


A corporate trustee is prohibited from 
buying for the trust, property from its 
own department,” property owned by an 
affiliate or subsidiary,? property owned 
by one of its officers or director,‘ proper- 
ty owned by a corporation of which the 
trustee is an officer; from selling to the 
trust property which he owns jointly 
with others®; from selling property to 
the trust if he is only one of several 
trustees,® and from selling property to 
the trust even though it would have been 
a proper investment if bought from a 
third party.? 


The trustee cannot be interested in the 
property purchased for the trust as un- 
derwriter, promotor or member of a syn- 
dicate, and good faith is no defense. A 
sale by the trustee to the trust is pro- 


A second comment on Mr. Lautmann’s address. 


1. Restatement of Trusts, Secs. 559-560. 

2 Restatement, Sec. 170. Ulmer v. Fulton, 
129 O. S. 325 (1935). 

3. Baxter v. Union Industrial Bank, 273 
Mich. 642 (1935). 
Matter of Filardo, 221 Wis. 589 (1936). 
Cox v. John, 32 O. S. 532 (1877). 
Tracy v. Cent. Trust Co., 192 Atl. 869 
(Pa. 1931). 
Restatement, Sec. 560. 
First Nat. Bank of St. Petersburg v. Solo- 
mon, 63 Fed. (2nd) 900 (1933). 


hibited, even though the transaction and 
price may be fair, and even though the 
trust may be benefited. An indirect as 
well as a direct sale is prohibited, and 
the rule is enforced even though the 
trust instrument gives the trustee the 
widest possible discretion as to invest- 
ments.1° Any statute claimed to sanc- 
tion self-dealing by a trustee is strictly 
construed.!1! The rule is not relaxed, . 
even though the testator-settlor has been 
a stockholder and director of the corpo- 
rate trustee during his life time and 
knew that such was the practice of the 
corporate trustee!*; even though the 
trustee is a relative of the settlor and 
of the beneficiaries, and even though the 
settlor himself is the trustee.1 


Burden of Proof on Trustee 


The rule also prohibits a trustee from 
purchasing securities in his own name, 
paying the purchase price out of his own 
funds and then distributing the securi- 
ties to various trusts of which he is trus- 
tee,14 even though the trustee made no 
profit on the sale.15 The burden of proof 
is upon the trustee to prove that he did 
not purchase the investment from him- 
self and had no adverse interest there- 
in.1® All ambiguities in the trustee’s 
records and all doubts are _ resolved 
against the trustee.17 The fact that the 


Restatement, Sec. 435. 

Gould v. Gould, 213 N. Y. S. 286 (1925). 
Larsen v. Security Bank, 178 Minn. 208. 
(1929). 

Gates v. Plainfield Trust Co., 121 N. J. E. 
460, aff. 194 Atl. 65 (1937). 

Carrier v. Carrier, 226 N. Y. 114 (1919). 
Cornet v. Cornet, 269 Mo. 298 (1916). 
Scott, 49 Harv. L. R. 521 at 541. 
Malcolmson v. Goodhue County Nat. Bank, 
198 Minn. 562 (1936). 

Malcolmson v. Goodhue County Nat. Bank. 
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trustee has sold other securities to him- 
self as trustee or that he individually 
had owned securities of the same type 
as the particular security, is a pertinent 
matter of evidence to show that he has 
sold the particular security to the trust.1® 
The rule prohibits such sale, even though 
there is difficulty in securing satisfac- 
tory investments for its trusts.!9 

Of course, the trustee cannot purchase 
for his own account property of the 
trust. The inescapable conclusion is that 
the successor trustee should assert a 
claim against the prior fiduciary in all 
instances where there has been a loss 
and where there is evidence of self-deal- 
ing. 


Measure of Recovery 


When the successor trustee disaffirms 
a sale by a prior fiduciary to the trust, 
the measure of recovery is the amount 
paid for the property plus interest there- 
on to the date of repayment with a credit 
for any income received from the pro- 
perty.2° The successor trustee’s right to 
disaffirm and recover the purchase price 
is not precluded if the successor trustee 
has sold the property before the breach 
of trust was discovered. 

When the successor trustee disaffirms 
a sale by a prior fiduciary of trust pro- 
perty to himself, the property may be re- 
claimed with all income received there- 
on upon return by the successor trustee 
of the amount received by the trust es- 
tate. In the event that the property has 
been sold the trust estate is entitled to 
any profit that was made but does not 
have to bear any loss.?! 

A common practice among corporate 
fiduciaries has been to retain or purchase 
stock in the corporate fiduciary. Many 
arguments have been advanced why this 
practice should be permitted; however, 
the failure of many large corporate fidu- 
ciaries, with a resulting assessment of 
double liability against the trusts, has 
demonstrated the danger of this prac- 
tice. Some courts have condemned it. 


18. Malcolmson v. Goodhue County Nat. Bank, 
supra. 

19. In re Long Island Loan Co., 87 N. Y. 8S. 
65, aff. 175 N. Y. 520. 

20. Restatement, Sec. 559. 

21. Restatement, 560. 
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The result of those decisions has been 
to relieve the trust of double liability on 
such stocks owned by the trust and to 
give the trust a claim against the corpo- 
rate fiduciary for the value of the stock 
at the time it should have been disposed 
of, plus interest, after deducting divi- 
dends paid upon the stock while it was 
held in the trust. The reasons for the 
application of the rule apply equally to 
retention, purchase and the exercise of 
rights to purchase additional stock.22 


The practice of corporate fiduciaries 
in depositing funds of a trust in its com- 
mercial or savings departments is ex- 
pressly permitted by statute in some 
states.23 However, this legislation does 
not confer authority upon corporate 
trustees to retain large amounts of un- 
invested cash in its banking department 
to the prejudice of the trust, and the 
courts have held that such practice con- 
stitutes a breach of trust. Enforcement 
of liability for this breach of trust be- 
comes of importance in determining the 
rights of creditors of different classes in 
the assets of insolvent corporate fidu- 
ciaries. 


Statutes impose duties upon trustees 
to make tax reports and pay taxes. Suc- 
cessor trustees should retain sufficient as- 
sets to protect themselves and the trusts 
against claims arising from the omis- 
sions of a prior fiduciary. The successor 
trustee should also take steps to remedy 
the omission to file proper accountings. 


How Far Should Trustee Go 


The successor trustee is often con- 
fronted with the practical problem as to 
whether or not he should incur expenses 
asserting claims for breach of trust 
against a prior trustee. If the successor 
trustee has some doubt about his duty to 
pursue the claim, he may ask instruc- 
tions from the court having jurisdiction 
over the trust. It is not always possible 
or practical to do this and the successor 
trustee must assume the responsibility 


22. People v. Canton Nat. Bank, 288 Ill. App. 
418 (1937), Cameron Trust v. Liebrandt, 
229 Mo. Ap. 450 (1935), In the Matter 
of the Trusteeship created by the Last Will 
of Ella A. Stone, Cuyahoga Probate 
118,568. 
For example see Ohio Gen. Code, 710-165. 
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for action or inaction. Under some cir- 
cumstances the trustee may demand in- 
demnity from the beneficiaries before in- 
stituting litigation, and it is advisable 
for him to obtain it whenever possible. 
If the trustee is of the opinion that a 
breach may be healed by the lapse of 
time, it may be advisable for him to 
waive the breach and refrain from in- 
curring the expense of litigation. 


Notice to Beneficiaries 


If the successor trustee has distributed 
the trust either to beneficiaries or to 
other trusts before the discovery of a 
breach of trust by a prior fiduciary, he 
should notify the beneficiary or distribu- 
tee-trustee of the claim in order that the 
claim may be asserted by them. If the 
successor trustee fails or refuses to act 
the beneficiary may maintain the action. 


The successor trustee may find him- 
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self in an embarrassing position as re- 
gards the co-trustee who was serving 
with the prior corporate trustee and who 
is still serving with the successor trus- 
tee. Even though the co-trustee may 
have approved of sales and purchases by 
the corporate trustee, the co-trustee is 
not estopped to subsequently join in 
claims against the prior corporate trus- 
tee for self-dealing?* unless he knew that 
the prior corporate trustee was dealing 
with itself. If the co-trustee knew that 
the corporate trustee was dealing with 
itself and gave his approval, then he is 
also responsible for the breaches of trust. 
The inactive co-trustee is liable for loss 
resulting from self-dealing on the part 
of an active co-trustee even though he 
had no knowledge of it. 


24. Tracy v. Central Trust Co., 327 Pa. 77 
(1937); Contra: In re Rambo’s Estate,- 
327 Pa. 258 (1937). 


Functions of Foreign Fiduciaries 


Uniform Laws Suggested to Decrease Expenses and Delays 


MORTON JOHN BARNARD 
Of the Chicago Bar 


Those interested in the subject of Rights of Foreign Corporate Fidu- 
ciaries, including trustees, are referred to the June-October 1937, inclusive, 
issues of Trust Companies containing a complete outline of the laws of the 
48 states, District of Columbia and Provinces of Ontario and Quebec. 
Reprints of this series are available at a cost of $1.00 each.—Editor’s Note 


ACK of uniformity has character- 

ized the provisions in the various 
states pertaining to the rights, powers 
and duties of foreign executors, admin- 
istrators, guardians and conservators. 
The states may be divided into two gen- 
eral classes: those conferring upon for- 
eign representatives substantial powers 
to act within such states and those ap- 
plying the common law rule that an exec- 
utor, administrator, guardian or conserv- 
ator has no power outside of the court 


Mr. Barnard is chairman of the Committee on 
Conflict of Laws in Probate, Probate Division, Sec- 
tion of Real Property, Probate and Trust Law, 
and vice-chairman, Section of Probate and Trust 
Law, Illinois State Bar Association. 


which appoints him and granting little 
or no right to act. 


About twenty-two states fall within 
the former classification so far as for- 
eign executors and administrators are 
concerned. Of these, twenty states per- 
mit a foreign executor or administrator 
to sue, while only six contain express 
provisions permitting a foreign executor 
or administrator to sell real estate to pay 
debts or legacies and four give to a for- 
eign executor the right to exercise a 
power of sale contained in a Will of a 
non-resident decedent. 

Twenty-eight states permit a non-resi- 
dent to be appointed executor of the es- 
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tate of a non-resident decedent. Of 
these, nineteen also allow a non-res- 
ident to be appointed administrator. 
Michigan, New Hampshire and Rhode 
Island leave the question of such ap- 
pointment discretionary with the Pro- 
bate Court while Maryland limits it to 
those persons who are residents of states 
having similar provisions. Virginia 
permits a non-resident to be appointed 
only when a resident is appointed to act 
with him. Nine states have express sta- 
tutory provisions prohibiting the ap- 
pointment of a non-resident as admin- 
istrator and all but two of these have the 
same provision as to an executor. 


Although most states permit a foreign 
guardian to remove property belonging 
to a non-resident ward to the domicile 
of the ward upon due notice and appli- 
cation to the court, only twenty-four 
states permit a foreign guardian to sell 
real estate. All but one of the states 
conferring a similar power on a foreign 
executor or administrator are in this 
group. Only sixteen states have statutes 
which expressly authorize a foreign 
guardian to sue, although some others 
do so by judicial construction. 


Broad Powers 


Wisconsin and Illinois grant wide 
powers to foreign representatives. When 
there is no executor or administrator 
appointed in Wisconsin, a foreign execu- 
tor or administrator upon filing his orig- 
inal appointment or a certified copy in 
any county court in Wisconsin, may exer- 
cise any power over the estate which a 
Wisconsin executor or administrator can 
have or exercise in relation thereto. He 
may also be licensed by the court to 
mortgage, lease, or sell real estate or any 
interest therein for the payment of debts 
or legacies and charges of administra- 
tion in the same manner and upon the 
same terms and conditions as are pres- 
cribed in the case of an executor or ad- 
ministrator appointed in Wisconsin. 

When property of a non-resident ward 
is in possession of or due from an ad- 
ministrator, executor or guardian ap- 
pointed in Wisconsin, the appointing 


court may order the property delivered 
to the foreign guardian upon filing his 
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verified petition accompanied by an auth- 
enticated copy of his appointment and 
bond and upon giving ten days’ notice 
as provided by the act. The court has 
a right to deny the petition if it appears 
to be against the interests of the ward. 

Under Section 42 of the Illinois Ad- 
ministration Act a foreign executor or 
administrator may prosecute suits to 
enforce claims of the estate of the de- 
ceased and sell land to pay debts. He 
must, of course, produce an authenticated 
copy of his letters and furnish a bond for 
costs as required of all non-residents. 
If the Will confers upon the foreign exec- 
utor a power of sale he may exercise the 
power by complying with the provisions 
of Section 33 of the chapter on convey- 
ances, namely by spreading the Will of 
record in the office of the Clerk of the 
Probate Court in the county in which the 
real estate is situated. 

Under Section 44 of the Guardian and 
Ward Act a foreign guardian may by 
leave of the Probate Court of the county 
in Illinois where any of the personal es- 
tate of the ward is situated, collect by 
suit or otherwise, receive and remove 
to the place of residence of the minor 
any of his personal estate. Likewise, 
by Section 47 of the same act a foreign 
guardian may file a petition to sell real 
estate of the ward for purpose of educat- 
ing and supporting the ward, reinvesting 
the proceeds of the sale, or for such other 
purpose as the court which appointed the 
guardian may order and direct. A for- 
eign guardian must, of course, file an 
authenticated copy of his letters, togeth- 
er with an authenticated copy of bond 
required by the court which appointed 
him. 

Advantages of Liberal Statutes 

With the increasing amount of inter- 
state business it is not infrequent to find 
debtors of a decedent scattered in many 
states. The requirement that before an 
executor or administrator is permitted 
to file suit to collect a small debt in a 
jurisdiction other than the one in which 
he was appointed he must have ancillary 
letters issued, means additional and un- 
necessary expense, particularly in view 
of the fact that in many instances the 
recovery of a judgment or collectability 
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of one after its recovery may be extreme- 
ly doubtful. 

The increasing travel by auto through- 
out the country with its resultant death 
toll has given rise to an even greater 
number of actions for wrongful death 
on the part of foreign administrators. 
The mandatory appointment of an ad- 
ministrator in the state in which the 
action is brought before suit can be in- 
stituted may operate to deprive the ben- 
eficiaries of a remedy for the death of 
the decedent in those cases where they 
are unable to pay the additional costs. 

Likewise, the refusal to permit a for- 
eign executor or administrator to sell 
real estate of a non-resident decedent will 
make the cost of such a sale prohibitive 
where the property is of little value. And, 
of course, the same situations apply to 
foreign guardians and conservators of 
non-resident wards. 


Local Creditors Protected 


Most states which authorize the for- 
eign representative to act limit this to 
cases where no resident executor, admin- 
istrator, guardian or conservator, as the 
case may be, is appointed and terminate 
such authority when letters are issued 
in the local state. Since virtually all 
statutes give a creditor the right to have 


Trust facilities in 
keeping with the 
standing of Virginia's 
largest and Richmond's 
oldest bank. 


FIRST AND MERCHANTS 
National Bank of Richmond 


Joho M. Miller, Jr., President 
Member Federal Deposit Insurance Corporation 





an executor or administrator appointed 
when other persons entitled to do so have 
failed to act, the interests of creditors 
and other parties concerned can be amply 
protected. 


It is submitted that the enactment of 
legislation in all states giving a foreign 
executor, administrator, guardian or 
conservator power to act, especially the 
right to sue and to sell real estate under 
the provision of a Will or to pay debts 
and legacies and for other appropriate 
purposes, is particularly desirable and 
would result in a saving of expense to 
the estate and provide for more expedi- 
tious and efficient administration thereof. 





Conversion of Realty into Personalty 


As Affected by Existence of a Lunatic or Infant 


GEORGE C. GERTMAN 
Member of Washington, D. C. Bar 


HERE recently came before the 

District of Columbia Court for de- 
cision a case involving distribution of 
the estate of a female lunatic who died 
unmarried and intestate. The major 
portion of her estate represented money 
that she derived from her deceased 
father’s real estate which was sold in a 
partition proceeding instituted against 
her by a sui juris tenant in common ap- 
proximately thirty years before her 
death. At the time the suit was filed 


she was insane and she never regained 
her mentality. 

The heirs at law of the lunatic con- 
tended that her share of the proceeds of 
the partition sale retained the identity 
of real estate and was distributable to 
them. On the other hand, her next of 
kin contended that the partition sale 
worked an out and out conversion of the 
real estate into personalty as to all per- 
sons whomsoever, whether sui juris or 
non sui juris. The Court decided that 
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the proceeds were personalty and went 
to the lunatic’s next of kin. 

Sometimes, as is the case in New York, 
Virginia, and in two or three other 
States, the partition statutes provide 
that the share of infants and lunatics in 
the proceeds of the sale of an ancestor’s 
real estate shall remain real estate for 
the purpose of distribution upon their 
deaths occurring during disability. But 
there is no such provision in the District 
of Columbia partition statute. 

Statutes Outlaw Conversion 

Likewise the statutes of nearly all the 
states provide that the proceeds from the 
sale of real estate belonging to an in- 
fant or lunatic, if made for the purpose 
of education, maintenance or for better 
or more profitable investment, shall re- 
tain the identity of real estate for the 
purpose of distribution in case of death 
occurring during the infancy or lunacy. 

There is, however, a distinction be- 
tween the sale by the court of an infant’s 
or lunatic’s real estate made for the pur- 
pose of his maintenance, education, or 
for better investment, and the sale by the 
court of an ancestor’s real estate made in 


a partition suit for the purpose of a 
division of the proceeds among the co- 
tenants. 

No sale of an infant’s or lunatic’s real 
estate can be authorized by the court in 
the absence of statutory authority there- 


for. When such authority exists, the 
court always exercises a discretion in 
ordering or withholding the sale of the 
real estate of a lunatic or infant, and no 
sale is ordered unless the necessity 
therefor or the advantage thereof is 
clearly established. In the absence of 
statute, the proceeds of such sales are 
almost universally held to be real estate 
and distributable as such to the heirs at 
law if the infant dies before attaining 
his majority, or the lunatic dies with- 
out having regained his sanity—the 
theory of the law being that inasmuch as 
the infant or lunatic, by reason of dis- 
ability, is unable to elect to accept the 
money as personal estate, the court has 
no power to do so for him and that the 
heir is entitled to the proceeds as he 
would be entitled to the real estate it- 
self had it not been sold. 
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Distinction between Lunatic’s and Ances- 
tor’s Property 


In determining to whom the money of 
an infant or lunatic is distributable, the 
law and the courts distinguish between 
money derived from the sale of dece- 
dent’s real estate in a partition proceed- 
ing and money derived from the infant’s 
or lunatic’s own real estate under statu- 
tory proceedings instituted by his guar- 
dian or committee; the reason being that 
the partition or division in kind of a 
decedent’s real estate is a matter of ab- 
solute right regardless of the infancy or 
lunacy of a co-tenant, and the court pos- 
sesses no discretionary power to refuse 
a partition when the facts warrant it. 

It often happens, however, that an an- 
cestor owned only a single parcel of real 
estate, and not being susceptible of a 
division in kind, it must be sold. In 
such cases the statutes empower the 
court to sell the real estate and divide 
the proceeds among the ancestor’s heirs. 
Likewise, in these cases, the court pos- 
sesses no discretion but must order the 
sale of the real estate if it cannot be 
divided in kind. 

Upon exercising the power of sale in 
partition proceedings, the court does not 
sell the infant’s or lunatic’s real estate 
but sells an ancestor’s real estate owned 
jointly by the infant or lunatic with 
others sui juris.._ In such case the court 
possesses no discretion to exercise on 
behalf of lunatics or infants who may 
happen to have an interest in the real 
estate. The court cannot refuse to sell 
because a sale would be disadvantageous 
to the interest of the lunatic or infant. 
The law gives the infant or lunatic no 
voice in the advisability of the sale if the 
real estate is incapable of division, and 
the court cannot interfere in his behalf. 


A Different Rule in England 


In Maryland and in other States, it 
has been definitely settled that the sale 
of a decedent’s real estate in a partition 
proceeding terminates the rights of all 
parties, both sui juris and non sui juris, 
in the land sold, and that the mutation 
into personalty takes place upon the con- 
firmation of the sale and payment of the 
purchase money. 





TRUST COMPANIES 


SERVICE 


Ole complete facilities insure prompt, efficient, and economi- 


cal service in all fiduciary duties. For individuals we serve as 


Executor, Administrator, Guardian, Conservator, Trustee or 


Agent. For corporations we serve as Registrar and Transfer 


Agent of stocks, and Trustee of bond and note issues. 


(Member Federal Deposit Insurance Corporation) 


Ciry Nationa Bank 
AND TRUST COMPANY of Chicago 


rn On Ole & 





In England, however, the courts go 
further than ours; there they now hold, 
in the absence of statute, that the muta- 
tion or conversion takes place upon the 
partition decree being signed, regardless 
of whether the property is sold during 
the lifetime of the infant or lunatic. The 
partition by sale of an ancestor’s real 
estate is not unlike the foreclosure sale 
of an ancestor’s real estate under a 
mortgage; both taking place after the 
ancestor’s death, the proceeds go to the 
ancestor’s heirs as their compensation 
for their inheritance or interest in the 
realty sold, but when the funds reach the 
hands of the heirs, i. e., when they are 
reduced to possession, and regardless of 
the disability of any heir, they auto- 
matically become personalty. 

On the subject of conversion or muta- 
tion into money of a lunatic’s or infant’s 
estate in real estate through partition 
proceedings, see Pennell’s Appeal, 20 Pa. 
St. 515; In re Simmons, 55 Ark. 485; 
Armstrong v. Miller, 6 Ohio 119; Hottel 
v. Ekart, 86 S. C. 341; and Wentz App., 
126 Pa. St. 541. 





Investigate Before Distributing 


In 1910 the District Court of New 
York in United States v. Baker, 183 Fed. 
280, held that the estate of an infant in 
an ancestor’s real estate taken in an 
eminent domain proceeding, was there- 
by converted into money, the Court say- 
ing - 

“In New York, by operation of law, 
there is an absolute and out and out con- 
version of the real property of an infant 
taken in condemnation proceedings to 
personal property, and the conversion is 
absolute and perfect when the award is 
confirmed and the money deposited. The 
award then ceases to be real estate and 
becomes personal property. In the ab- 
sence of a statute to the contrary, it is 
held as such and should be so dealt with 
by the courts. It is not for the court to 
legislate and direct that such award be 
held and treated as real estate, when in 
fact and in law it is personal property, 
and on the death of the infant goes to 
his executor or administrator. Having 
been converted by operation of law, it is 
beyond the power of the infant to recon- 
vert it, and of course entirely outside 
the jurisdiction of the court to do so.” 
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Pomeroy’s Eq. Juris., Vol. 3, note to 
sec. 1167, p. 2765, says - 


“The tendency of recent decisions ap- 
pears to be to treat the actual conversion 
affected by judicial sales of the infant’s 
or lunatic’s lands as a conversion for all 

_ purposes.” 


The views expressed are opposed to 
those of Horton, et al., v. McCoy, 47 N. Y. 
21, where it was held, in the absence of 
statute, that an infant’s or lunatic’s 
share of the proceeds from the sale of 
an ancestor’s real estate in partition pro- 
ceedings remains real estate and passes 
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to the infant’s or lunatic’s heirs at law 
in case of his death while under dis- 
ability. 


Every administrator of the estate of 
an infant or lunatic should ascertain 
whether any of the estate was derived 
from the sale of real estate or of an in- 
terest in real estate, and, if so, consult 
the statutes and the law of the domicile 
of the infant or lunatic before making 
distribution. Upon this subject see An- 
notated Cases, 1912 A, p. 506 et seq; 
Hyett v. Mekin, 25 Ch. Div. 735; Dodson 
v. Yates, 2 Ch. 683—Law Reports. 





Death Tax Duties of Fiduciaries 


Some Problems Facing Executors and Administrators 


G. AARON YOUNGQUIST 


Member of the Minneapolis (Minnesota) Bar; Formerly Attorney General of Minnesota 
and Asst. Attorney General of United States in charge of Tax Division 


T is well to have in mind the distinc- 
tion between the inheritance tax and 
the estate tax. The federal tax with 
which representatives (executors and 
administrators) have to do is an estate 
tax. The death taxes imposed by most 
of the states are inheritance taxes; about 
six of them have estate taxes; some have 
both; and in some cases the courts seem 
to consider that an inheritance tax par- 
takes of the characteristics of an estate 
tax as well. 


The commonly recognized difference 
between the two is that an estate tax 
is a tax on the transfer of property 
from the decedent and is imposed upon 
his estate as such, whereas an inherit- 
ance tax is a tax on succession to pro- 
perty by their heirs or beneficiaries and 
is imposed upon them although generally 
the representative is required to pay it 
in the first instance. 


The difference between a transfer tax 
and an inheritance tax is strikingly il- 
lustrated by the contrast between the 
state decisions and the federal decisions 
on whether a transfer in trust with 
possession and enjoyment in the benefi- 
ciary deferred until the death of the 


settlor is subject to tax on the death of 
the latter. 

The Supreme Court of the United 
States, said, in May v. Heiner, (1930) 
281 U. S. 238, that the transfer by the 
settlor occurred when the trust was 
created, and hence there was no trans- 
mission upon his death. The Congress 
stopped that gap by its joint resolution 
of March 3, 1931, amending Section 302 
(c) of the Revenue Act of 1926. 


On the other hand the state courts 
have held, with respect to inheritance 
tax statutes, that since the beneficiary 
does not come into possession and en- 
joyment until the death of the settlor he 
succeeds to the property only at that 
time, and hence an inheritance tax may 
be imposed on the beneficiary when the 
succession occurs.! 


Multiple Inheritance Taxation 


The transmission of real estate pre- 
sents no problem, and it is fairly well 


1. See: Re Rising, (1933) 186 Minn. 56; Wor- 
cester Bank v. Comm., (1931) 275 Mass. 216; 
Sherman v. Tax Comm., (1932) 125 Ohio St. 


367; Re Ellis, (1932) 169 Wash. 581; Re 
Kutsche, (1934) 263 Mich. 659; Re Waite, 
(1932) 208 Wis. 307. 





TRUST COMPANIES 


settled that the transfer of tangible per- 
sonal property is taxable where the pro- 
perty is found, (Frick v. Pennsylvania, 
(1925) 268 U. 8S. 473), although the 
question whether its situs is sufficiently 
permanent in the particular state is still 
open for consideration (see City Bank 
Farmers Trust Co. v. Schnader, (1934) 
293 U. S. 112). Representatives may 
now assume with reasonable assurance 
that intangibles are taxable only by the 
state of the decedent’s domicile unless 
they have acquired a business situs else- 
where. 


One would suppose that a man can 
have but a single domicile, but the deci- 
sions of the courts of Pennsylvania and 
New Jersey in the famous Dorrance in- 
heritance tax cases judicially establish 
the fact that when he died Dorrance was 
domiciled in both states. At about that 
time a similar situation arose in Massa- 
chusetts. California and Massachusetts 
each claimed that a decedent was dom- 
iciled within its boundaries at the time 
of his death. The representative invoked 
the Federal Interpleader Act (Judicial 
Code, Sec. 24 (26) ) in a proceeding 
against the taxing authorities of both 
states for the purpose of having deter- 
mined in which state the decedent was 
domiciled when he died. When the case 
came to the Supreme Court of the Uni- 
ted States (Worcester County Trust Co. 
v. Riley (Dec. 6, 1937) 82 L. ed. (Adv. 
Ops.) 192), it held that the proceeding 
was a suit against a state by a citizen 
of another state, and therefore prohi- 
bited by the Eleventh Amendment to the 
Constitution. 


The representative would be relieved 
of considerable responsibility if one of 
two contending states should submit it- 
self to the jurisdiction of the courts of 
the other, as did Connecticut in the case 
of Estate of Trowbridge, (1935) 266 
N. Y. 283, or if one should bring an 
original action against the others in the 
Supreme Court of the United States, as 
was done by Texas in connection with 
inheritance taxes on the estate of the 
late Colonel Green. But there is little 
comfort in that prospect since the nat- 
ural inclination of taxing authorities will 
be to have a question of that sort deter- 
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mined by the court of their own state. 
Incidence of Liability 


In practically all jurisdictions the rep- 
resentative is liable for the payment of 
the tax to the extent of decedent’s pro- 
perty within the state of his appoint- 
ment or which comes into his hands. 
These are the primary libilities, and 
they are the ultimate liabilities as well 
in the case of intestate estates and es- 
tates where the testator has failed to 
give directions to the contrary. 

For instance, in the case of Young 
Men’s Christian Association v. Davis, 
(1924) 264 U. S. 47, the will gave the 
residue to charitable and educational in- 
stitutions, transfers to which were 
exempt from the federal estate tax, but 
the will contained no provision respect- 
ing the payment of the tax. The fed- 
eral statute imposed the estate tax “upon 
the transfer of the net estate” after de- 
ductions and exemptions. The residuary 
legatees contended that if the tax was 
borne by the residue they would be 
deprived of the exemptions given them 
by law. But the court pointed out that 
this was not a tax on the interest to 
which the beneficiaries succeeded but on 
the interest that ceased by reason of 
death, and said that the law placed the 
burden of the tax on the general estate, 
that the residuary bequests consisted of 
what was left after paying taxes and 
other expenses, that the decedent could 
have given specific direction as to their 
payment, and that since he did not the 
burden remained where the law placed it. 


Effect of Inter Vivos Transfers 


The situation becomes more compli- 
cated when the decedent made transfers 
during his lifetime, whether by gift in 
contemplation of death or by gift in 
trust, of such a nature as to make them 


subject to death taxes. The represen- 
tative has neither possession nor control 
of the property thus transferred. Then 
arises, in the absence of directions given 
by the testator, the questions of who 
shall pay the federal tax, the state in- 
heritance tax and the state tax levied 
for the purpose of using up the eighty 
percent credit given by the Federal Rev- 
enue Act. 
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In Ericson v. Childs, 198 Atl. 176, 
decedent had created a revocable trust 
of great value under which the trustee 
was authorized to pay taxes and other 
costs and expenses arising under the 
trust. She died leaving a considerable 
estate. The state and federal death taxes 
were based on the value of the property 
in both trust and estate. In her will she 
had directed that “all taxes and imposts, 
federal or state, which may become due 
upon or in respect to my estate or any 
of the bequests of this my will, be paid 
from my residuary estate and considered 
as part of the general expenses of the 
administration thereof.” The represen- 
tative brought an action to have deter- 
mined whether the taxes should be borne 
by the estate alone or prorated between 
the estate and the trust. 


With respect to the federal tax the 
court pointed out that it is one “upon 
the transfer of, rather than the succes- 
sion to, property of the decedent” and 
“comes into existence before and is in- 
dependent of the receipt of the property 
by the legatee”; that a transfer by re- 
vocable trust is testamentary in effect 
and included in the gross estate of the 
decedent for the purpose of the federal 
estate tax, and that since the federal 
statute made the tax payable by the rep- 
resentative it was a charge upon the 
residuary estate in the absence of speci- 
fic testamentary direction to the con- 
trary. 


Massachusetts has taken the same 
position (Bemis v. Converse, 246 Mass. 
131) as have the courts of a number of 
other states (Central Trust Co. v. Bur- 
row, 144 Kan. 79; Gaede v. Carroll, 114 
N. J. Eq. 524; Matter of Hamlin, 226 N. 
Y. 407; Woodruff v. Holmes, 328 Mo. 
143). New Hampshire (Williams v. 
State, 81 N. H. 341) and Kentucky 
(Hampton’s Administrators v. Hampton, 
188 Ky. 199) seem to hold to the con- 
trary. 


As to Inheritance Tax 


The state inheritance tax, being a tax 
on the succession by the beneficiary and 


2. See Trust Companies, June 1938, p. 770 for a 
digest of the facts and the court’s holdings. 


not upon the transfer from the decedent, 
stands upon a different footing. Recog- 
nizing that distinction the Connecticut 
court said that decedent’s direction that 
the representative pay the taxes “upon 
or in respect to my estate” did not indi- 
cate an intention on her part to include 
the state succession tax upon property 
that had passed otherwise than under 
her will, and held that the tax was to be 
borne by the beneficiaries of the trust, 
and that the representative, who paid 
the tax in the first instance, was entitled 
to reimbursement from the trust under 
the language of the trust instrument. 

The Court of Appeals of New York 
has reached a similar decision in con- 
struing the will directing that all in- 
heritance taxes be paid out of the gen- 
eral estate (Farmers Loan & Trust Co. 
v. Winthrop, (1924) 2388 N. Y. 488). 

It may seem somewhat paradoxical 
that trust property should be a part of 
the estate for the purpose of paying the 
federal tax but not for the purpose of 
the state tax and that an inheritance tax 
on the trust property is not included in 
the phrase “all inheritance taxes” or 
in the phrase “all (state) taxes * * * 
upon or in respect to my estate”; but 
the result accomplishes an equitable dis- 
tribution of the tax burden among the 
objects of the decedent’s bounty, whether 
the channel through which it passes is a 
trust or a testament. In any event, it 
demonstrates the importance of compre- 
hensive and specific directions in the will 
concerning the payment of death taxes. 

The 80% Tax 


The third tax is not measured by the 


property in the estate or by what the . 


beneficiaries receive, but is simply the 
excess, if any, of eighty per cent of the 
1926 federal estate tax over the aggre- 
gate taxes paid to the states. The Con- 
necticut court noted its similarity to the 
federal estate tax, denominated it a tax 
on the transfer rather than the succes- 
sion, and held that it was payable by the 
estate and not the trust. 

A collateral question is whether a 
transfer tax, as distinguished from a 
succession tax, which is payable out of 
the residue, should be paid from the per- 
sonalty or from the real estate of an 
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estate containing both. There appear to 
be two controlling considerations: (1) 
that since it is the duty of the represen- 
tative to pay the tax it should be paid 
out of the property which he takes title 
to, i. e., the personalty, and (2) that for 
the payment of charges against the es- 
tate the personalty must first be exhaust- 
ed. See Hepburn v. Winthrop, (1936) 
83 F. (2d) 566). 

The statutes uniformly require the 
representative to pay the estate or in- 
heritance tax either directly from the 
property of the estate, or by deduction 
from the distribution to the beneficiary; 
and where he distributes the property 
without having paid the tax he becomes 
personally liable for it even though he 
has been given his final discharge by the 
probate court. The Supreme Court of 
Iowa has made a novel exception in a 
case where the representative had dis- 
tributed the property without having 
paid the inheritance tax (Meinert’s Es- 
tate, (1927) 204 Ia. 355). holding that 
since the court which gave the repre- 
sentative his discharge was a department 
of the state claiming the tax the error 
of discharge “‘was occasioned by or was 
that of the state itself,” and therefore 
the representative should not be held 
liable for the tax or its equivalent in 
damages. 

The fact that he was discharged in 
1910 and the state did not bring action 
until sixteen years later undoubtedly had 
something to do with the outcome of 
the case; but executors and administra- 
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tors, who are presumed to know the law 
as are the rest of us, may not rely on 
dilatory officials or lenient courts. They 
should without exception follow the safe 
course and pay out of the estate all 
death taxes due the state and federal 
governments, or as much of them as the 
available property in the estate will per- 
mit. 





Two Phases of Wills 


Clauses Encouraging Divoree—Who Elects for an Insane Widow 


HAMLET J. BARRY 
Dean, Westminster Law School, Denver, Colorado 


HE testatrix had two sons. The 

property was to be divided equally 
in the event that John’s wife, Anna- 
belle, was dead or had otherwise ceased 
to be his wife. In event that Anna- 
belle was not dead or had not otherwise 
ceased to be his wife, then the son John 


was to get only $5000, less than the 
equal share. 

Let it be assumed that at the time 
of her death John was married to Anna- 
belle, and of course she was not dead. 
John contests the provision of the will 
upon the ground that it was contrary to 
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public policy, because it holds out an 
inducement to John either to divorce 
his wife or to cause her death, so that 
upon the demise of his ancestor he can 
come into a larger portion of the prop- 
erty. John, if he knows of the pro- 
vision of the will, has the harsh alterna- 
tive of sacrificing his wife by divorce 
or worse, if he would share in the moth- 
er’s bounty. 


In addition, the facts suggest that the 
testatrix does not like Annabelle, the 
wife of John, for the very good reason 
that Annabelle, upon an occasion in a 
suit for alienation of affections, charged 
that the testatrix was taking such ac- 
tion and so behaving that the mother 
was taking the wife’s darling and bread- 
winner from her. This suit was dis- 
missed shortly after it was filed. This 
testimony is outside the will and is 
given at the trial and admitted in evi- 
dence. Many respectable authorities 
uphold the introduction of such evi- 
dence for the purpose of advising the 
tribunal of the reasons that actuated 
the testatrix in thus drawing her will. 
This evidence does not attempt to vary 
the will, does not even try to construe 
it. It tells the court why the mother 
acted as she did. 


A Split of Authority 


In support of the contention that the 
questioned provision violated a sound 
public policy, there is much worth while 
authority. 


Page says that a 


“Condition in will by which an induce- 
ment is offered to a married person to 
obtain a divorce or to live separate and 
apart from the other spouse is contrary 
to public policy and held to be invalid.”? 


In Colorado, the court declared that 
the states of the Union generally en- 
courage the permaning and continuity 
of the marital relation and look with 
disfavor upon divorces.* In another 
case the same court said that the mar- 
riage relation lies at the foundation of 


1. Tieman’s Case, 152 Wash. 82; 277 Pac. 385. 

2. Page on Wills, Sec. 148; Rood on Wills (2nd 
Ed.) Sec. 212. 

8. Githens v. Githens, 78 Colo. 102. 
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our civilization and that marriage pro- 
motes public and private morals and 
advances the well-being of society. 
These declarations were made with 
liberal divorce laws in effect in the 
state. 


Connecticut, though, has this to say: 


“It has never been the policy of this 
state, as it formerly was the policy of the 
church, to compel people married to each 
other to continue for life in that rela- 
tion and cohabit together, regardless of 
their inaptitude for such cohabitation, 
and however unfitted they may be in dis- 
position and temperament to mutually 
perform the duties of the marriage rela- 
tion.”’5 


The testatrix in an Alabama case 
said: “The other half of my estate I 
will bequeath to my son, Frank, pro- 
vided he will reform, and give up liv- 
ing with, or having anything to do with 
this Mrs. Moore by name, whom he now 
lives with,” and son Frank was married 
to the girl and the mother knew it. The 
will was held contrary to a sound pub- 
lic policy and void.® 

New York, in two cases, passed on 
this: 


“But it is my will that so long as the 
present wife of my said son shall be liv- 
ing and he shall be lawfully bound to her 
as a husband, he shall get not to exceed 
two thousand dollars; and in case of the 
death of said wife, or in case of his ceas- 
ing to be bound to her as a lawful hus- 
band, then the whole of the income is to 
be paid to him.”’7 


And in the second case, construed 
this: “support for my daughter, but 
only if she be separate and apart from 
her husband.” 


Both of these were held bad pro- 
visions.® 

The executors were directed not to 
transfer any of the property of the de- 


4. Popham v. Duncan, 87 Colo. 149. 

5. Daboll v. Moon, 88 Conn. 387; 91 Atl. 646. 

6. Brizendine v. American Trust and Savings 
Bank, 211 Ala. 694; 101 So. 618. See also 
D. Fred Tripp v. Edward W. Payne, 339 Il. 
276: 271. .. &. 284. 
In Re Haight’s Will, 64 N. Y. S. 1029. 
In Re Hutchins Estate, 263 N. Y. S. 896. 
See also Witherspoon v. Brokaw, 85 Mo. App. 
169 and Conrad v. Long, 33 Mich. 78. 
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cedent to the son until they should have 
satisfactory proof that the son “has 
permanently freed himself from all in- 
fluence, connections, associations, co- 
habitation and relations of every name, 
character and description with Mrs. 
Sadie Gladstone and her relatives, 
friends and intimates.” Sadie Gladstone 
was the wife of the son. Nebraska held 


this a void condition against public 
policy.® 


A Different Result Based on Language 


The mother provided that in the 
event a certain one of her two married 
daughters was a widow or shall have 
obtained a divorce at the time of the 
death of the testatrix, she should have 
an equal share of the estate, but if she 
and her husband were still living to- 
gether at that time, she should get only 
one dollar. The Kansas court held this 
provision all right, saying that the tes- 
tatrix had the right to leave her prop- 
erty that way because she had in mind 
the thought that the daughter married 
and living with her husband would 
need less of her estate than if she were 
a widow or divorced. The court men- 
tioned public policy but apparently not 
deciding the case on that ground.!° 


Massachusetts sustained a trust cre- 
ated for a daughter, the income to be 
paid to her, “‘and at the decease of her 
husband F., or upon her permanent and 
legal separation from him to pay the 
whole principal sum and income then 
remaining to my said daughter L, free 
from any trust.” The court held this 
was not against public policy, much 
upon the same reasoning as in the Kan- 
Sas case. The situation created was not 
an inducement to the daughter to get 
rid of her husband.!! 


Pennsylvania held the provision good 
under a will which provided: 


“The income of the balance to be given 
to Karl F, Miller, provided he is not liv- 
ing with the woman he married in 1899 
—one Jane Wilson, should she die, or he 
be divorced from her—that is finally di- 


9. Hawke v. Euyart, 30 Neb. 149. 

10. Baker v. Hickman, 127 Kan. 340; 273 Pac. 
480. 

11. Coe v. Hill, 201 Mass. 15; 86 N. E. 949. 
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vorced—he is to be given absolutely one- 
half of the principal, and the interest of 
the other half as long as he lives.” 


“T also give and bequeath to Jessie 
McDonald of Spokane, provided she is 
legally divorced from her husband, A. S. 
McDonald and still bears his name, the 
sum of one thousand dollars.” 


The legacy was sustained for the rea- 
son that the will spoke from the moment 
of death and could not be an induce- 
ment to a separation of husband and 
wife.!2 


Concluding this inquiry, it can be 
said that the rulings are not uniform 
and that the form used by the testatrix 
may be subject to question. 


Problem of Insane Widow’s Election 


The other matter—who shall re- 
nounce under a will for an insane 
widow, in a state which permits that 
practice—requires the outlining of the 
statutory situation, wherein the prob- 
lem was suggested. 


The statute provided: 


“If any testator or testatrix leaving a 
wife or husband, him or her surviving, 
shall by will, bequeath or devise away 
from such surviving wife or husband 
more than one-half of his or her prop- 
erty or estate, such surviving wife or 
husband may, in her or his option, and 
notwithstanding such will, take and re- 
ceive one-half of the property or estate, 
both real and personal, of such testator 
or testatrix; Provided, that such surviv- 
ing wife or husband exercise such option 
by filing in the county court, in which 
such will is admitted to probate, within 
six months thereafter, her or his election 
in writing to take and receive one-half of 
said property or estate; and upon the 
filing of such election within said time, 
any such will shall be inoperative as to 
such one-half of said property or estate. 
The failure to make and file such elec- 
tion within said period of six months 
shall be conclusive evidence of the con- 
sent of the surviving wife or husband to 
the provisions of such will.’”13 


12. In re Gunning’s Estate, 234 Pa. 139; 83 Atl. 
60. See also Jn re Nichols’ Estate, 102 Wash. 
303; 172 Pac. 1146, and Clarke v. Clarke, 
98 Colo. 321; 57 Pac. (2nd) 5. 

C. L. Colo. Sec. 5185. 
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The husband died leaving an estate 
of approximately $25,000, all invested. 
His will provided for a life estate for 
his widow Jane, an adjudicated insane 
person. In the state where the will was 
probated the court had held that a life 
estate in the whole estate was less than 
one-half the estate in fee.'4 


The will was admitted to probate and 
it became the duty of someone either 
to make the election provided for in the 
statute, or by inaction to permit the 
provisions of the will to stand. Ob- 
viously, the insane widow could not act 
for herself. 


No Uniformity of Law 


Ruling Case Law starts it with the 
suggestion that 


“according to the weight of authority the 
right of an insane widow to elect against 
the will of her deceased husband, is pure- 
ly personal, and, although the right of 
election may be made by direction of 
courts having jurisdiction of the insane 
ward, such election cannot be made by 
the guardian or commission unless so di- 
rected, or unless authority so to elect has 
been given by express statutory enact- 
ment.”’15 


If this suggestion is right, then pos- 
sibly the guardian, conservator or com- 
mission can make the election if ordered 
to do so, even though the right is wholly 


personal. Ruling Case Law'® again 
suggests: “The right of election is per- 
sonal to the widow. If she is non compos 
mentis, a guardian cannot make the 
election for her, but it must be made 
by the court whose care she is,” citing 
as authority an Alabama case"’, holding 
that neither the guardian nor the court 
can elect for her. 

Mississippi held the view that the 
guardian of an insane widow may re- 
nounce the will with the approval of the 
court.‘ The court thought resort to 
equity was not necessary, that the pro- 
ceeding was ex parte, and if the court 
approved, that was sufficient. 


But in a Florida case,!® the court 
denied the right of the probate court 
to make the election against the will,— 
a court of chancery would have to make 
it. In addition, the Supreme Court said 
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that the Appellate Court could dis- 
agree with the Chancery Court and de- 
cide that the election as made was con- 
trary to the interest of the insane wi- 
dow and set it aside. 

Where courts of probate have the 
same powers over the estates of those 
under guardianship, says Michigan,?° 
the guardian of an insane widow should 
file a petition setting forth the facts, 
present the case to the court and then, 
with the approval of the court, file an 
election to take against the will. 

In Wisconsin the Supreme Court 
said?! that the guardian could not elect, 
that the widow could not elect and that 
the court would make the election for 
her. The Supreme Court said the elec- 
tion should be with the will and not 
against it. The majority held that the 
provisions for complete and adequate 
care for the widow were enough and it 
was proper for the court to elect for 
the will. This was so, even though an 
election by the widow against the will 
meant that she would acquire several 
thousand do.'ars, the income of which 
was many times more than the pro- 
visions of the will. 


A Personal Right 


The right of election is strictly per- 
sonal, said Alabama?*, and the right 
cannot be exercised by anyone else. 
The court did not decide whether a 
Chancery Court had the power, as the 
question was not before it. The rem- 
edy for the unhappy situation was with 
the legislature though the law was that 
the widow could make an election. The 
court was persuaded on the technical 
suggestion of incapacity of the widow 
to act, hence nobody could act for her. 

Sally Mahon, widow, was insane, and 
her committee elected against the will. 
The Pennsylvania court held this with- 
out authority, indicating that the court 


14. Wolfe v. Mueller, 46 Colo. 335. 

15. 14R. C. L. 575. 

16. 9 R. C. L. 604. 

17. Crenshaw v. Carpenter, 69 Ala. 572. 

18. Hardy vr. Richards, 98 Miss. 625; 54 So. 76. 
19. First National Bank of St. Petersburg . 
McDonald, 100 Fla. 675; 130 So. 596. 

20. Andrew v. Bassett, 92 Mich. 449. 

21. Van Steenwyck v. Washburn, 59 Wis. 483 

22. Crenshaw v. Carpenter, 69 Ala. 572. See 
also Pinkerton v. Sargent, 102 Mass. 568. 
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itself would have to make the choice.?8 
In the same state?* the court held that 
the widow was of unsound mind and 
could not make it herself, nor could it 
be made for her by her heirs or per- 
sonal representatives. The personal 
election seemed to have been empha- 
sized by that decision. 

Melissa Connor, an insane widow, 
was left a substantial provision by her 
husband’s will, and if she were per- 
mitted to elect against the will, her 
share would have been larger. Her 
guardian and next friend sought the aid 
of a court of equity, asserting the right 
to elect against the will. The Missouri 
court? held with the chancellor, who 
directed the guardian to take under the 
will and not against it. Here the Pro- 
bate Court was denied any jurisdiction 
in the matter. 


This excursion into the cases, while 
probably not exhaustive, indicates fair- 
ly well the state of the law on the point 
suggested. There is a suggestion that 
the states ought to cover the situation 
by statute. In two cases that I had, the 
guardian made the election against the 
wills, and the judge of the Probate 
Court made the elections also, so that 
the records in those cases at least cover 
some of the suggestions made by the 
authorities. Nobody contested the solu- 
tions seriously, so nothing by way of 


Southern Californians 


PREFER 


SECURITY FIRST MATIONAI 
TRUST SEnVICE 


Recently published figures show that 
30% of all the court trusts administered 
by all corporate fiduciaries in Califor- 
nia are entrusted with this Bank. @ In 
Southern California. which is the 
territory served by this Bank, it is esti- 
mated that 49% of all the court trusts 
handled in this area by corporate fiduci- 
ariesarein Security-First National Bank 


<x Eastern trust companies needing 
co-operation in ancillary proceed 
ings may get for their customers the 
same quality and completeness of 
service which makes this the trust 
service so strongly favored locally 


ep Peery 
BANK OF LOS ANGELES 
MEMBER ia. aeuaeg auntie: aides 1OnN 


authoritative conclusions came from 
those adjudications. 
23. McCOune’s Appeal, 65 Pa. St. 450 
24. Crozier’s Appeal, 90 Pa. St. 384. 
25. In re Connor’s Estate, 254 Mo. 65; 
252. 





Growth of Probate 


HE right to dispose of property by 

Will, although of later origin than 
the right of inheritance received early 
recognition. 

Probate law in the United States is a 
creature of statute. Though the juris- 
diction is prescribed by Constitution and 
Statute, one or both, and the procedure 
of the Court of Probate is prescribed by 
Statute, yet the outlines of such jur- 
isdiction and procedure, the growth of 
the ideas or concept preceded the enact- 
ment of any of such Statutes within the 
Several States. 


Extracts from address by Albert J. DeLange, 
of Houston, Texas. 


Procedure 


The general current of probate law 
and procedure flowed into the United 
States by two main streams, the English 
Law and the Roman Law. 

William the Conqueror established a 
strong centralized government and made 
profound changes in the judicial sys- 
tem. His system introduced the feudal 
tenures which attached to freehold es- 
tates. Such served to draw a sharp dis- 
tinction between real and personal pro- 
perty and ultimately aided in the move- 
ments which separated the history of 
the will, which disposed of land, from 
that of the testament, which disposed of 
personalty. 
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Testaments came under the control of 
the Ecclesiastical Courts, while wills 
were controlled by the Secular or Com- 
mon Law Courts. This difference of 
jurisdiction often led to considerable 
change in substantive law with respect 
to the two. The differences continued 
until 1857 when jurisdiction over wills 
and testaments was placed by the Pro- 
bate Act (21 & 21 Victoria, ch. 77) in 
the Probate Court, which under the 
Supreme Court of Judicature Act (36 
& 37 Victoria, ch. 66; 1873), as altered 
in pursuance of a statutory power in 
1881, and continued in the Supreme 
Court of Judicature (consolidation) Act 
of 1925 (15 & 16 George V, ch. 49) was 
merged in the High Court of Justice, 
again uniting in one channel the history 
of the law of wills and testaments on 
the procedural side. 


The Statute of Wills (1837) abolished 
distinction between the will and the test- 
ament as to formalities, etc. The Act 
operated to unite, in one channel, the 
history of substantive law of Wills and 
Testaments as opposed to the court of 
Probate Act of 1857, which united the 
history of the law of Wills and Testa- 
ments on the procedural side. 


In the United States 


In the United States the statutory law 
is the basis of descent and distribution. 


The right to transfer real and personal 
property by will has always existed in 
the United States, as the English rule 
had been modified by the Statute of Wills 


(1540) by the time of colonization. 
This right has been, and is, subject to 
legislative control in all particulars not 
covered by the Constitution of the par- 
ticular State. 


The Roman Law entered the United 
States, by its French outlet through 
Louisiana, and by its Spanish outlet 
through Texas and the Southwest. From 
this source is also introduced the com- 
munity property law. 


Probate Jurisdiction 


After the Statute of Wills (1540), a 
collision occurred as to the jurisdiction 
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of probate, the Ecclesiastical Courts re- 
taining jurisdiction of testaments of per- 
sonalty, and the Common Law Courts of 
devises of land, resulting in the neces- 
sity of action in two courts. The con- 
solidation of both of these in the Act of 
1857 suggests the possible desirability at 
this time of jurisdiction over trusts be- 
ing vested in the same court that has 
jurisdiction of wills and intestate admin- 
istrations. 


The Court of Chancery adopted some 
of the rules of Ecclesiastical Courts and 
some of those of the law courts, but here 
developed the four great equitable prin- 
ciples of marshalling, conversion, satis- 
faction, and election. The Supreme 
Court of Judicature Act of 1873 climaxed 
the triumph of the Court of Chancery 
over both the Ecclesiastical and common 
law Courts. 


Administration, Etc. in the United States 


Ecclesiastical Courts never gained a 
foothold in this country, the regular civil 
tribunal assuming jurisdiction. In the 
United States there has been a tendency 
to place matters primarily considered of 
probate cognizance, such as administra- 
tions of decedents’ estates and the estates 
of persons non sui juris, in courts of 
special jurisdiction. The fact that a 
large part of the work of these courts is 
ministerial, or at least noncontentious, 
has promoted this separation. The pro- 
bate law has developed with substantial 
uniformity in its fundamentals, through- 
out the United States. 

In some states only ministerial or non- 
contentious matter can be heard by the 
Surrogate, Register, or other probate of- 
ficial, and their disputed issues must be 
decided in another Court, whereas in 
other States, the Probate Judge is in 
truth a judicial officer. In some states 
more than one court seems to be avail- 
able for the original jurisdiction of pro- 
bate matters. 

In a few of the states, the ancient dis- 
tinction between probate in the common 
form and probate in the solemn form 
still exists, as for example in New Jer- 
sey, but in most states only one form of 
proof is found. The influence of the 
English law is still seen in a few states 
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in the rule that a judgment or decree of 
the court of probate is not conclusive 
as to the title to land. 

The present tendency of any legisla- 
tion with respect to procedure in pro- 
bate court is to streamline or speed up 
the same. The time of citation or notice 
has been cut down; and in some jurisdic- 
tions at least the notice for the probate 
of a will or the opening of administra- 
tion is returnable at a fixed date with- 
out waiting for a new term; orders of 
sale, confirmation, and the like, can be 
secured in less time than formerly. In 
Texas and Washington it has long been 
permissible for a testator to provide 
that his executors may administer his 
estate free of the control of the probate 
court except for the probating and re- 
cording of the will and the filing of an 
inventory and appraisement to which has 
been added, by recent tax laws, the ne- 
cessity of making inheritance tax re- 
turns. 

Several states confer the right on tes- 
tators to specially give powers of sale, 
management, and control to executors. 
Unless exempted by the will, bonds of 
varying amounts are usually required of 
executors and administrators. Most 
states have provided for corporate execu- 
tors and trustees. 

In most states, the old requirement 
that personalty be first disposed of for 
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the payment of debts before resorting to 
real estate has been preserved. In most 
states the old distinction or rule that 
personalty vests in the executor or ad- 
ministrator, and real estate in the heirs, 
subject to administration has been recog- 
nized; in Texas, this has been changed 
by statute. 


Varying modes of compensation of 
personal representatives are prescribed, 
some laws prescribing a fixed or gradual 
scale of percentages of the gross estate, 
others using percentages of income, or 
of proceeds from certain sales or other 
acts as the means of determining the 
compensation, others placing compensa- 
tion to such representatives and their 
agents and attorneys within the discre- 
tion of the court, frequently with pres- 
cribed maximum limits. 


Foreign Executed Wills Act and the 
Uniform Foreign Probated Wills Act, 
have been enacted in substance in some 
jurisdictions. 

Ordinarily the equity courts, not the 
probate courts, control matters of trusts 
generally. The desirability of this jur- 
isdiction being exercised by probate 
courts is suggested, but as a practical 
matter there appear to be numerous ob- 
jections, not only from constitutional 
grounds, but also because of the organ- 
ization of probate courts. 











COMMERCIAL PROPERTY FINANCING 


Two Methods of Eliminating Foreclosure Costs and Delay 


BENJAMIN WHAM 
Of The Chicago Bar 


HE individual investor was greatly 

discouraged and disillusioned by 
the events in the latter part of 1929 and 
following. While he still had his bond 
or other security, it was necessary to 
deposit it with a protective committee 
or carry through a foreclosure proceed- 
ing at a cost disproportionate to his in- 
vestment. The various studies and re- 
ports in the field of mortgage finance 
have disclosed the disproportionate cost 


and the delay inherent in our present 
system of mortgage foreclosure. 


The Torrens System 


The article by Horace Russell and 
David A. Bridewell on Systems of Land 
Title Examination published in May of 
this year concludes that there is much 
duplication of effort in the abstract and 
attorney system and even in the title 
company system of title examination 
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and that the Torrens or similar land 
title registration system is the most ef- 
ficient method devised as, once title is 
registered, it is not necessary to exam- 
ine the title back of the registration 
and the title is kept perpetually up to 
date by the requirement that all mat- 
ters affecting it be registered on the 
certificate. It is evident what a saving 
is involved when we consider that in 
most states not only conveyances but 
also mechanics liens, decrees and judg- 
ments are liens against the property 
and, under other systems, a new search 
must be made for them each time. 

This conclusion is based on an idea) 
system. Whether or not any govern- 
mentally operated endeavor can be made 
as efficient as one privately operated is, 
of course, open to argument. A study 
of Land Title Registration prepared by 
Richard R. Powell for the New York 
Law Society, results in a conclusion dia- 
metrically opposed to the above article. 
However, on the copyright page this 
sentence appears: “‘The members of the 
Society are in disagreement as to the 
conclusions reached by Professor Pow- 


ell.” Also on page E-36 and following 
appears this sentence: “Attorneys and 
realtors in Chicago and its vicinity have 
been generous in their praise of the reg- 
istration system,” as well as a summary 
of comments pro and con concerning 
the system. 


Uniform Mortgage Act 


There is much to be done in simplify- 
ing the method of foreclosure and re- 
ducing the time and cost involved in 
such proceedings. The Uniform Mort- 
gage Act suggested by the Committee 
will provide a basis for such simplifica- 
tion. 

Because of the delay before state 
laws can be modernized, I call atten- 
tion to last year’s discussion of a meth- 
od of avoiding defaults and, if they oc- 
cur, minimizing the expense of fore- 
closure. In brief, it was suggested that 
the mortgagor and mortgagee enter in- 
to an agreement designating a trustee 
or other custodian to collect the income 
and set up a reserve for the purpose of 
amortizing the principal, paying taxes, 


making repairs and the like. Included 
in such an agreement would be an as- 
signment of rents and the right to pos- 
session in the event of default. It was 
suggested that the powers of the in- 
denture trustee be enlarged to permit 
it to buy in title at foreclosure sale on 
behalf of all bondholders, thus elimin- 
ating much expense in connection with 
the deposit of bonds, protective com- 
mittees and the like. 


Another suggestion frequently heard 
is that trust indentures for a bond is- 
sue provide that some percentage of 
bondholders, less than 100%, have the 
power to change the provisions of the 
trust indenture and that their decision 
be binding upon the remaining bond- 
holders. This would provide a means 
of voluntary adjustment which would 
often avoid default and reorganization 
in court with its attending costs and 
delays. 


Relation with Barkley, Lea and Chandler 
Bills 


As the various lending agencies of 
the federal government have demon- 
strated their desire to simplify proce- 
dure, I suggest the possibility that they 
may be crossing their wires with the 
SEC in this connection. For example, 
Sec. 7 (m) (3) of the Barkley bill may 
have the effect of preventing any vol- 
untary reorganizations or readjustment 
of liabilities involving a qualified in- 
denture, since it prohibits the inclusion 
of any provision authorizing the ma- 
jority of security holders to waive de- 
fault in the payment of the principal of 
any indenture security upon the matur- 
ity date. This bill and the Lea bill, 
while they have very commendable ob- 
jectives, add many new complications 
to the already complicated system of 
finance. 

In this connection also I might point 
out that the Chandler bill revising the 
entire Bankruptcy Act is now a law and 
has greatly improved the procedure of 
bankruptcy. One of the battle grounds 
in that bill was the reorganization sec- 
tions amending such sections as old 
77B and 74. Here again the SEC sug- 
gested certain amendments which it 
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seemed would greatly complicate and 
delay reorganizations. Happily, as 
finally passed, the bill leaves control of 
reorganizations still in the hands of the 
court and enables the court to call upon 
the SEC or permit the SEC to intervene 
whenever the court deems it advisable. 


New Chapter XII of the Chandler Act 
provides a much better method for real 
estate arrangements by individual own- 
ers other than corporations. It is de- 
signed to provide the same procedure 
for reorganization for individuals own- 
ing real estate as is provded for corpo- 
rations. Perhaps this may encourage 
individual owners of real estate to sign 
mortgages and notes individually, thus 
saving the complications, expense and 
taxes which corporations are heir to. 


F. H. A. Mortgages 


The largest single factor in the mort- 
gage field today is the FHA which in- 
sures mortgages meeting its require- 
ments. One difficulty is that it does not 
make provision for the sale of these 
mortgages to small individual investors. 
It does, however, point the way toward 
more conservative appraisals, complete 
amortization during the life of the mort- 
gage, loans only to mortgagors having 
the ability to pay and the like. Some 
large investors question the necessity 
for paying insurance to the FHA on 
loans which are as safe as those re- 
quired by the FHA. 


A very interesting requirement is 
found in connection with loans under 
Section 207 in case of projects involv- 
ing a mortgage in excess of $200,000. 
The mortgagor must issue certain 
shares of special stock or other evidence 
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of beneficial interest to the FHA. This 
stock or interest shall acquire majority 
voting rights in the event of default un- 
der the mortgage or violation of a pro- 
vision of the charter. Such special 
stock or interest shall be held and all 
voting rights with respect thereto exer- 
cised by the administrator. This gives 
the administrator actual control of the 
mortgagor instantaneously without the 
necessity of long, drawn out foreclosure 
proceedings. It is reminiscent of the 
provision, which often occurs in corpo- 
rate set ups, giving preferred stock- 
holders control when a corporation de- 
faults in the payment of dividends for 
a certain period. 

Both of these methods of short cir- 
cuiting cumbersome foreclosure pro- 
ceedings, that is by a trusteeship of in- 
come or by stock or other beneficial in- 
terest control, seem to point the way 
toward eliminating the costs and delays 
now existing in mortgage finance and 
thus hastening the day when individual 
investors may again enter the mortgage 
field. 


Value of Amortizing Out of Excess Income 


JOHN F. HANDY 
Associate Counsel, Massachusetts Mutual Life Insurance Co., Springfield, Mass. 


HE borrower of mortgage money 
giving a note secured by a first 
mortgage on income producing real 
estate, should not have the sole right, 
morally or equitably, to all the excess 


income. At the present time mortgage 
financing usually calls for reduction of 
principal and payment of interest semi- 
annually. So long as the mortgagor 
meets all requirements and no default 
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in principal or interest payments, taxes, 
assessments or levies occurs, perform- 
ance of the contract is complete. 


However, when the income from the 
property is insufficient to meet the carry- 
ing charges, the burden falls upon the 
mortgagor to meet the requirements 
from whatever funds there are available 
to him, and in most instances the mort- 
gagor is reluctant to supplement the in- 
come from the property with personal 
funds to the extent necessary to pay the 
mortgagee. 

As the period of decreased income con- 
tinues and the mortgagor receives less 
and less revenue and a default takes 
place, the mortgagee must elect (1) either 
to induce the mortgagor to execute an 
assignment of rents and income and take 
possession for the purpose of manage- 
ment, or (2) to foreclose. The harassed 
mortgagor believes at this point that if 
a foreclosure takes place, he has been 
wrongfully deprived of his property; 
that the mortgagee should be content to 
take the entire income from the property 
in lieu of foreclosure and continue to 
allow him to manage his own property, 
irrespective of the fact that the mort- 
gagee’s investment in the property may 
well represent from sixty to ninety per 
cent of the reasonable value. 

The mortgagee believes that by virtue 
of the value of his investment he should 
have a say in the management and con- 
trol of the property even if title still is 
in the mortgagor. An assignment of 
rents of itself does not give the power 
to the mortgagee to enter upon the pro- 
perty to make alterations or changes 
which may produce increased income. It 
therefore appears that a remedy for the 
existing defects must be found, one 
which recognizes and protects the inter- 
ests of the mortgagor and mortgagee and 
which will also have the effect of stabil- 
izing the real estate market and real 
estate financing in a period of depres- 
sion. 


Two Proposed Plans as a Remedy 


The remedy depends upon whether the 
mortgagor wants protection and, if so, to 
what extent. The mortgagor desires and 
feels entitled at all times to the com- 
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plete control and management of his pro- 
perty, regardless of whether he has any 
intimate knowledge of the management 
of a real estate investment, and accord- 
ingly it is not until clouds darken his 
financial horizon that the average real 
estate investor questions the soundness 
of the original financing. 

Consideration of two plans is suggest- 
ed: (1) a contract to be executed by the 
mortgagor and the mortgagee co-inci- 
dent with the execution of the mortgage 
or deed of trust and note, with a depos- 
itary as a third party, and (2) a con- 
tract between the mortgagor and mort- 
gagee, trustee and depositary executed 
co-incident with the mortgage and note. 

This contract should contain coven- 
ants with reference to the following, and, 
in general, will apply to both plans inso- 
far as the provisions below shall be con- 
sistent with the objects to be attained: 

1. Incorporation by reference of the 
mortgage note and mortgage or 
deed of trust. 

2. An assignment of rents. 

3. An assignment and pledge of chat- 
tels, if any, as additional security 
for the mortgage in certain types 
of financing. 

4. A provision to establish a reserve 
fund for depositing the net income 
received from the property and 
method of application thereof. 

5. A default clause which contemplates 
that the mortgagee shall enter the 
premises and collect rents and in- 
come and deposit same upon failure 
of the mortgagor to deposit accord- 
ing to the terms and provisions of 
the contract and application thereof. 

6. A clause with reference to the sit- 
uation existing after the mortgagee 
enters upon the premises for the 
purpose of collecting rents. This 
clause sets forth expressly that the 
mortgagee cannot foreclose prior 
to an agreed date, after which time 
the mortgagee shall have the elec- 
tion to foreclose at any time there- 


after. 

7. The duties and powers of the trus- 
tee. 

8. The duties and powers of the de- 
positary. 











TRUST COMPANIES 


Economic and Legal Questions Involved 


Two outstanding questions from the 
standpoint of economics are: (1) Will 
the adoption of such a plan result in a 
substantial reduction in interest rate? 
and (2) What effect will it have upon 
speculation? The principal legal ques- 
tion will be directed to the proposition 
that insofar as the mortgage forms now 
used are concerned, any changes therein 
would be subject to the criticism that 
such forms have been presented to the 
courts of last resort for interpretation 
and adjudication over a period of many 
years and the law having been establish- 
ed as to the construction and interpreta- 
tion, the adoption of such a contract in 
addition to the mortgage forms would 
throw the state of mortgage law into an 
unnecessary and inadvisable chaotic con- 
dition. The answer to the objection is 
that the mortgage terms are not to be 
changed and the contract is to be con- 
strued as any other contract. 

The interest rate is governed by nec- 
essity and always will be, and necessi- 
tuos men, to answer a present exigency, 
will submit to any terms that the crafty 
may impose upon them. 

Generally speaking, lenders looking to 
the security offered by the borrower re- 
fuse to entertain proposals which show 
the financing is based upon purely spec- 
ulative grounds, upon the theory that 
speculation has no place in sound mort- 
gage financing, that it is unnecessary 
and in the last analysis, constitutes 
waste. I cannot see that the adoption 
of such a plan would have the effect of 
reducing the interest rate. But even if 
it did, the value of the results to be ob- 
tained is extremely desirable. 

Legally, it may contravene existing 
law or require the enactment of appro- 
priate legislation, but these, of them- 
selves, do not present an insurmount- 
able barrier and if the end is justified 
by the means which will result in a ben- 
efit to our people, it is the duty of the 
Bar to foster any required changes. 


Criticisms of Plan 


The plan is said to be cumbersome 
from the standpoint of number of par- 
ties involved and the execution of the 
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additional contract. If the rights of the 
parties are set forth specifically in the 
instrument and there are no ambiguities, 
no difficulties will arise that will out- 
weigh the advantages to be gained. 

The plan is said to be impractical from 
the standpoint of competition in that it 
would require the lender to set up ad- 
ditional ways and means of determining 
whether or not the provisions and cov- 
enants of the contract were being car- 
ried out. The answer to this is that the 
duties imposed upon each party to the 
agreement will be clear and concise. Fur- 
thermore, a universal adoption of this 
plan will eliminate entirely the element 
of competition. 

The legal objections have been referred 
to, and admittedly in many jurisdictions 
such a plan will have to be carefully con- 
sidered. 


No Partiality 


The criticism that the suggested plan 
favors the mortgagee over the mortga- 
gor at all times can be disposed of by 
assuming that the adoption of a plan, 
which is in one sense a mutual guaran- 
tee for the mortgagor and mortgagee, is 
to be preferred to the present system be- 
cause the mortgagor will secure more pro- 
tection in the preservation of his equity. 
The reasons why the mortgagor should 
not appropriate to himself these excess 
moneys have been vividly brought home 
to all borrowers during the period of dis- 
tress and strain of the past seven years. 
Had some other plan been evolved where- 
by the financing had been placed upon a 
sounder basis, many a foreclosure would 
have been unnecessary and the mortga- 
gor’s equity in the property would have 
been preserved. 

Sound financing must necessarily re- 
quire a rapid reduction of the principal 
debt while the income from the property 
warrants the same. Had a mortgagor 
voluntarily reduced his principal indeb- 
tedness or by contract, as now suggested, 
been compelled to reduce such indebted- 
ness, his position during the period of 
depression would have been much strong- 
er. The object to be attained by the 
adoption of this plan is to compel the 
use of excess net income derived from 
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the property for the reduction of the 
debt to the benefit of the mortgagor, re- 
sulting in a systematic increase in the 
value of the mortgagor’s equity which 
might not otherwise be possible. 

The criticism that an accounting un- 
der this plan would be troublesome can 
be readily answered in that the mort- 
gagor must necessarily keep books of 
account pertaining to income and dis- 
bursements and a very simple procedure 
could be adopted of sending a monthly 
statement to the mortgagee showing the 
net income deposited in the depositary. 

The criticism that the mortgagee is 
primarily interested in the return upon 


sound and equitable system of tax- 
ation until Federal, state and local taxes 
are coordinated. Duplicate and over- 
lapping taxes abound. More than one- 
half of the states have income taxes and 
serious duplication and inequities arise 
in that connection. One result is that 
individuals often move from one state to 
another solely for tax reasons. I believe 
in the future we shall see something 
done on this problem of coordinating 
Federal and State taxes. 

Some think the problem impractical. 
If a properly authorized commission of 
Federal and state officials recommended 
a plan, I believe that there is reasonable 
hope that the Congress and some of the 
state legislatures would attempt legisla- 
tion in conformity with the plan. If this 
came about the other states would, in 
most cases, eventually fall into line be- 
cause of complaints from their citizens 
with respect to their unequal tax bur- 
dens. 

One of the first complaints we meet 
with in regard to the Federal system of 
taxation is in connection with its ex- 
treme complexity. Certainly simplifica- 
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Taxation in the Future 


Coordination of Tax Systems to Harmonize with Economics 


LOVELL H. PARKER 
Recently Chief of Staff, Joint Congressional Committee on Internal Revenue Taxation 





his investment, rather than upon the re- 
payment of the debt, can well be answer- 
ed by the attitude taken today, whereby 
the mortgagee requires not only a sub- 
stantially greater percentage to be paid 
in the reduction of the principal debt 
than before, but in addition retains a 
more active interest in the management 
of the property by the mortgagor. The 
old idea that the mortgagee should have 
no say or interest in the management of 
the property is definitely changed in 
view of the fact that most mortgagees 
have in their employ a trained staff of 
experts in property management. 








tion is greatly to be desired but can it 
be attained? I believe we can make sub- 
stantial advances in that direction. As 
a first step, I hope to see Title 26, of the 
United States Code, which is now only 
prima facie evidence of the law, enacted 
into law. This title of the Code has re- 


cently been carefully checked and 
brought up to date by the staff of the 
Joint Committee on Internal Revenue 
Taxation under the direction of mr. 
Stam, its Chief of Staff. This would 
form a first step for a start at simpli- 
fication which will of necessity be a very 
gradual process. Chapter by chapter, 
however, it might be possible to substan- 
tially simplify and clarify the law by 
amendment to the Code as enacted into 
law. 


Probable Sources of Future Federal 
Revenues 


In view of the extent to which expend- 
itures exceed receipts and the degree to 
which the public debt has been accumu- 
lated, it seems obvious that we must ex- 
pect high taxes for years to come. Ad- 


ditional revenue will come from broad- 
ening the base of the income tax by de- 
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creased exemptions and by somewhat 
higher surtaxes in the lower brackets. 
I doubt that the Congress will enact a 
general sales tax or increase the num- 
ber of its special sales taxes on specific 
items. There is a tendency against these 
special taxes but not many can be re- 
moved unless some plan of coordination 
with the states is adopted. 


The income tax is extremely impor- 
tant to the business of the country; it 
affects practically every transaction. In 
the fiscal year 1938, the Federal Govern- 
ment secured about 46% of its total tax 
revenue from income tax. It would be 
of great advantage if this tax could be 
standardized, at least as to form, so that 
business could know the rules under 
which it would operate. The proposition 
of making substantial changes in form 
retroactively seems unfortunate. While 
the income tax is probably the most 
complicated of all our taxes, it is the 
hardest to simplify while the rates are 
high. 

I expect the recent changes in the 
Revenue Act of 1938 with respect to the 
undistributed profits tax and the capital 
gains tax will be kept in effect at least 
long enough for a study of the results 
to be made. In general, I hope the trend 
in income tax changes will be to encour- 
age business instead of heavily penaliz- 
ing success and initiative. I should not 
be surprised to see changes in the in- 
come tax to bring about economic or 
social results. For example, the income 
tax could be designed so as to encourage 
employment, stimulate expenditures for 
buildings and machinery, and increase 
production. Much thought should be 
given to the possibilities in this direc- 
tion which, if successful, should lead to a 
higher standard of living and a contin- 
uous prosperity. In order to secure the 
necessary revenue from the income tax 
you must have income to tax. A mere 
increase in rates is insufficient. 


Prospects as to Other Taxes 


Excise taxes on liquor, beer, and to- 
bacco bring in about 20% of the total 
tax revenue. Changes in these taxes are 
not likely to take place in the near fu- 
ture. The estate and gift taxes are also 
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bringing in substantial revenue, and 
changes in these taxes, in the direction 
of broadening the base by decreasing 


the exemptions, may come about. The 
capital stock tax was considerably im- 
proved by the Revenue Act of 1938, 
which allows a new declaration of value 
to be made every third year. While some 
object to this tax, it brings in a con- 
stant revenue in bad times as well as 
good. It is probable that this tax will 
be retained as long as the revenue needs 
are as great as at present. Changes in 
the present system of taxes on the motor- 
ist depend on the proposition of coor- 
dinating Federal, state and local taxes. 
The general property tax accounts for 
nearly two-thirds of the total state and 
local tax revenue. This tax is, in many 
respects, inequitable and is quite often 
badly administered. Substantial im- 
provements could doubtless be made in 
the method of assessing property. How- 
ever, the citizens have been so long ac- 
customed to this levy that they over- 
look its inequities, and changes can only 
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be expected when the rates become ex- 
cessive. Studies should be made of the 
British system of assessing real proper- 
ty taxes on the basis of the fair annual 
rental value. This system, with its re- 
lief provisions, has advantages in several 
respects over our own. 

During recent years the states have 
turned more and more to the sales tax 
when in need of revenue, and probably 
will continue to do so. The proposal has 
been made that the Federal Government 
should levy a general sales tax and allo- 
cate a substantial part of the revenue to 
the states. This proposal has many ad- 
vantages, but a satisfactory plan of allo- 
cation has not been worked out. It ap- 
pears doubtful if anything will be done 
in this connection in the near future. 


Harmoning Taxation and Economics 


It must be admitted that the tax pic- 
ture as a whole is a very imperfect piece 
of mosaic work. Taxation as a science 
has not kept pace with the development 
in other sciences. Improvements can 
and must be made. There was a time 
when taxes were designed for revenue 
purposes only. Now, whether we like it 
or not, they are often designed for social 
purposes or to achieve certain economic 
results. If we are to have taxes for 
these latter purposes it is necessary that 
they should be properly harmonized with 
our entire economic system. 

Let me give an example of the im- 
portance from both a business and a 
revenue standpoint of designing taxes 
so as to harmonize with practical econ- 
omics. From 1918 until 1922, capital 
gains were taxed like any other form of 
income and capital losses were allowed 
in full like any other deduction. The 
result of this system was that the Gov- 
ernment lost millions of dollars in rev- 
enue. Taxpayers would sell at a loss to 
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reduce their taxes but were reluctant to 
sell at profit and incur a high tax lia- 
bility. From 1922 to 1933, inclusive, we 
imposed a maximum capital gains tax of 
12144%. This tax brought in an extra- 
ordinary amount of revenue, in some 
years more than 25% of the total income 
tax collections from all individuals. 

In 1934, the capital gains system was 
changed so that the tax decreased in pro- 
portion to the length of time for which 
the asset had been held. This plan was 
originally recommended in 1929 when tax 
rates were low. At that time, with max- 
imum normal and surtax rates reaching 
only 25%, I believe it was a sound 
method. Unfortunately, when this sys- 
tem was finally put into effect the rates 
had been more than doubled. A system 
which would work well under low rates 
of tax does not necessarily work well 
under high rates of tax. 

The Revenue Act of 1938 imposes a 
maximum tax of 15% on capital gains 
arising from the sale of assets held over 
two years. It is hoped that this change 
will stimulate transactions, bring about 
a free flow of capital, and, even with the 
lower rate of tax, secure more revenue 
for the Government since there will be 
more income to tax. Great Britain does 
not tax capital gains and the stability 
of its revenue is a marked contrast to 
our own. During the last 13 years, the 
maximum income tax receipts in Great 
Britain have exceeded the minimum re- 
ceipts by only 35%. In this country, 
during the same period, the maximum 
receipts have exceeded the minimum re- 
ceipts by 280%. 

If we could coordinate Federal, state 
and local taxes and synchronize this sys- 
tem with our economic system, it seems 
certain that greater employment, better 
business and a higher standard of living 
would result. 





Suggested Changes 


American Bar Association’s Committee Presents Nine-Point Program 


HE following recommendations were 
made by the Committee on Federal 
Taxation of the American Bar Associa- 
tion and were adopted by the Association 


in Federal Taxation 


at the annual convention late in July. 
Robert N. Miller, of Washington, D. C., 
is Chairman of the Committee. 

1. The Bar Association directed the 
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Committee to study and report upon the 
difficulties which arise in each of two or 
more states regarding the tax liability 
of the estate of a decedent who is dom- 
iciled within its borders at the time of 
death, pointing out that under existing 
conditions the estate of a person who 
dies faces the extreme difficulty of mak- 
ing sure that the estate will not have to 
pay tax to one state on the theory that 
he was domiciled there and to another 
state on the inconsistent theory that he 
was domiciled there. 


2. The Bar Association directed the 
Committee to work toward making gen- 
erally understood the importance of 
career men in Treasury work in con- 
struing income tax laws. The Commit- 
tee pointed out that policies of tax leg- 
islation undoubtedly must rest in the 
hands of persons who owe their office to 
political considerations but that, after 
laws are once passed by Congress, the 
prcblems cease to be political and are 
best solved by people of long experience, 
whose terms of office are not subject tc 
political hazards. The Committee con- 
trasted the American with the British 
system under which “the career experts 
are free to construe and apply the tax 
laws according to their judgment and 
are not dominated in such construction 
and application by the politically chosen 
heads of government.” 


Avoidance of Drying Up Sources of Income 


3. The Association emphasized that in 
enacting revenue laws it is important to 
consider not only the productivity of the 
laws in one particular year, but their 
effect on future revenue, and pointed out 
that among the means which are avail- 
able to avoid drying up the Government 
sources of income is the avoidance so 
far as possible of: (a) provisions which 
cause taxpayers to entertain just griev- 
ances, tending to cause resistance to the 
revenue laws; (b) provisions which are 
difficult to understand, encouraging non- 
compliance by making it difficult for the 
authorities to distinguish between inten- 
tional and merely ignorant non-compli- 
ance; and (c) provisions tending to dim- 
inish the income of taxpayers for future 
years. 


211 


4. Next year’s Committee was direct- 
ed to advise with the responsible auth- 
orities with a view to developing ways 
by which (a) the existing habit of tax 
compliance among citizens may be main- 
tained and strengthened; (b) the posi- 
tion of the Treasury as a reliable auth- 
ority on law construction may be main- 
tained and strengthened; (c) the use of 
compromise and of give-and-take nego- 
tiation in controversies of fact and of 
law—an important and necessary element 
in prompt and effective collection of the 
revenue—may be promoted; (d) after 
an administrative hearing the resulting 
decision shall be made by the officials 
who have been present at the hearing, 
not by others; and (e) assurance may 
be had that authorities charged with 
reviewing Treasury fact decisions shall 
be under a clear duty of making or 
directing a redetermination whenever the 
preponderance of the evidence appears 
to be against the Treasury’s conclusion. 


A Law for Layman 


5. The Association, observing that for 
many years the income tax law has con- 
tained important parts which can be un- 
derstood only by an expert, instructed 
the Committee to cooperate with the 
authorities in suggesting ways of elim- 
inating from existing laws the parts that 
are difficult to understand and avoiding 
such inclusions in the future. 

The Committee said: 


“Taxing provisions which have a double 
purpose—that of getting revenue and 
that of inducing certain lines of conduct 
—necessarily involve more complexity, 
both in construction and in administra- 
tion. Anything that is written with a 
double purpose is more difficult to ex- 
press, and harder to understand. Further- 
more, the courts have greater difficulty 
in filling interstices in a double-purpose 
law, because it is difficult for a court to 
preserve proper balance between the 
revenue purpose and the non-revenue 
purpose. In the administrative field, it 
is usually possible to preserve a closer 
relationship between taxpayer and Gov- 
ernment when the law is purely a rev- 
enue measure than when the Treasury is 
placed in the position of being a director 
of conduct as well as a mere collector 
of needed Government revenues.” 
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6. The Association recommended the 
amendment of Section 112 of the Rev- 
enue Act so that ordinary assumption of 
indebtedness occurring in a corporation 
reorganization which would otherwise be 
tax-free under the provisions of that 
Section cannot be construed as rendering 
the transaction taxable. The Committee 
pointed out that over a considerable 
period the income tax authorities have 
made no difference between reorganiza- 
tions in which there was an assumption 
of debts and those in which there was 
no such assumption but that certain re- 
cent court decisions, particularly the Su- 
preme Court decision in the Hendler 
case, were considered to make the 
amendment desirable. 


Specific Amendments Suggested 


7. The Association took the position 
that the public interests would be served 
by an amendment of the Revenue Act to 
the effect that, when a taxpayer suc- 
ceeds in discharging one of his obliga- 
tions at less than its face amount, his do- 


Termination of 


HE immunity from reciprocal taxa- 

tion of the income from federal and 
state obligations cannot today be deem- 
ed essential or even needful to the main- 
tenance of our federal system, according 
to John P. Wenchel, Chief Counsel, Bu- 
reau of Internal Revenue, in an address 
before the American Bar Association’s 
Convention in July. In no other federal 
system, he declared, is such immunity 
recognized. Such taxation has not en- 
cumbered the borrowing power of their 
federal or state governments which are 
able without any tax-exempt privilege to 
market their obligations at lower yields 
than can be commanded by the highest 
grade industrial securities with which 
they compete in the money market. 

The decisions of the Supreme Court 
on which such immunity rests were 
made before the interrelation of non- 
discriminatory federal and state income 
taxes was fully understood, Mr. Wenchel 
asserted, and the legal reasons originally 
assigned to justify such immunity can- 
not stand in light of experience and can- 
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ing so shall not be treated as producing 
income unless the obligation was created 
during the same year in which it was 
disposed of. The difficulties arising from 
the general taxation of such so-called “in- 
come” were explained and certain at- 
tempts were made to ameliorate its 
harshness in the new Bankruptcy Act, 
recently signed by the President. 

8. The Association recommended the 
repeal of Section 820 of the Revenue Act 
of 1938 having to do with certain modi- 
fications of the Statute of Limitations. 
The Committee stated that it approved 
the aims of this Section, but that the 
method adopted was doing more harm 
than good. 

9. The Association recommended the 
repeal of Section 803 of the Revenue Act 
of 1938 which requires lawyers auto- 
matically to make returns of information 
with regard to certain business transac- 
tions for clients and directed that such 
action be urged on Congress. A special 
Committee was appointed for that pur- 
pose. 





Tax Exemption 


not be reconciled with the reasoning of 


the Court in later cases. Before the in- 
come tax progressively graduated in ac- 
cordance with ability to pay came into 
use, the existence of tax-exempt securi- 
ties presented no very serious problem. 

As progressive income taxes are com- 
ing more and more to be relied upon as 
sources of governmental revenues, it is 
becoming less and less common for gov- 
ernments to make their own bonds wholly 
free from their own taxing power. It is 
generally recognized that the principle of 
progressive taxation simply cannot be 
reconciled with the existence of tax- 
exempt securities. A prudent govern- 
ment cannot afford to issue securities 
which are more valuable to persons of 
great means than to persons of modest 
means. 

Since it can no longer be regarded an 
essential or customary characteristic of 
a government obligation that it be free 
from the taxing power of the issuing 
government, Mr. Wenchel concluded that 
the question of immunity from taxation 
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requires re-examination in light of the 
altered facts of public finance. General 
income taxes cannot be regarded as 
prima facie discriminatory against the 
holders of government obligations, fed- 
eral or state. 

The same reasons which justify the 
removal by statute of reciprocal immun- 
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ity from income taxation of federal and 
state bonds would equally justify the re- 
moval by statute of the reciprocal im- 
munity from income taxation of the sal- 
aries of federal and state officers, Mr. 
Wenchel said, referring to the opinion 
of Mr. Justice Stone in Helvering v. 
Gerhardt, 58 Sup. Ct. 969 (1938). 





A Workable Trust Indenture Statute 


Commission “Control” and a Suggested Substitute 


TALCOTT M. BANKS, JR. 
Member of Palmer, Dodge, Barstow, Wilkins & Davis, Boston, Massachusetts 


NDER the usual security indenture 

of the present the balance of pro- 
tection is strongly in favor of the trus- 
tee rather than the holders of the se- 
curities. Although it is a fair estimate 
of the report that it falls short of 
proving a national evil, it does show all 
too clearly that modern trust indenture 
practice both invites carelessness and 
permits abuses which can in certain 
cases have disastrous results to investors. 


For these faults the Barkley Bill is 
now proposed as a remedy. 

The basis of the Barkley Bill is a new 
and great extension of federal power, 
exercised by the Securities and Exchange 
Commission. The power would operate, 
with one exception, solely upon the form 
of indentures, but it would be sufficient 
to regulate effectively all the provisions, 
except strictly business provisions, of 
every indenture affected. 

Competence of a trustee cannot, of 
course, be provided by legislation. But 
section 7 of the Barkley Bill takes two 
steps towards its assurance. Section 7, 
subsection (a) (1), requires that every 
indenture, to be qualified, must have at 
least one institutional trustee, which 
would in practice be a commercial bank 
or trust company. There can be little 
quarrel with this requirement. Subsec- 
tion (a) (2) further provides that if the 
Securities and Exchange Commission 
feels it is desirable in any case the in- 
denture shall set a specified minimum of 
capital and surplus which its institu- 


tional trustee must at all times main- 
tain. 


Conflicts of Interest 


The Bill would disqualify any trustee 
which is linked either with an obligor 
under the indenture or with an under- 
writer, by common directors or officers, 
by stock ownership, or through some in- 
termediary unit. Many innocent rela- 
tionships are caught in the wide sweep 
of the net. 

If these provisions become law, there 
will have to be a wholesale re-shuffling 
of directorates and security holdings. 
The largest banks, which serve as trus- 
tees under hundreds of indentures, could 
not only make these adjustments but 
could also carry out the exceedingly com- 
plicated checking and _ cross-checking 
without real hazard. The expense and 
inconvenience, of course, would be sub- 
stantial, and there is a real question 
whether the gain in safety would justify 
such stringent and meticulous rules. 


Incongruous Consequences 


Some possible infractions of these pro- 
visions are beyond the trustee’s control. 
The penalty for failing to correct a 
breach is resignation of the trustee with- 
in ninety days, which security holders 
may enforce. If a trustee has voting 
securities which are sold in the open 
market it is conceivable that an inden- 
ture obligor, or an underwriter, or one 
or several of their officers, could purchase 
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about five per cent of such securities and 
thus hold the threat of an ouster over 
the trustee’s head. 


A less unusual difficulty may be en- 
countered as a result of the clauses con- 
cerned with securities which a trustee 
holds not for its own use but as executor 
or administrator, testamentary trustee, 
conservator or the like. In these capa- 
cities a trustee is permitted to hold as 
much as twenty-five per cent, and in some 
special cases as high as fifty per cent, 
of the securities of an obligor of which 
five per cent, beneficially owned, would 
disqualify. But the moment the obligor 
defaults on the main indenture, either 
in principal or interest, all such securi- 
ties are considered as beneficially owned, 
and the permitted percentage drops to 
five per cent. Upon a default, therefore, 
a trustee would either have to resign as 
trustee of the individual trusts, frustrat- 
ing the settlor’s plans, or sell large blocks 
of trust securities in a depressed market 
at great loss, or resign as trustee under 
the indenture at the very time when its 
services were neeeded most. 


The bill still retains “preferential col- 
lection” provisions. These provide that 
if a trustee is a short-term creditor of 
an obligor, any payments or additional 
collateral security received by the trustee 
in the four months preceding default 
shall be segregated and divided pro 
rata with the indenture security holders. 
The same segregation scheme applies to 
the original collateral as well if the debt 
was created during that four month’s 
period, unless the trustee can sustain the 
burden of proving that when the loan 
was made it “had no reasonable cause to 
believe” that a default was in prospect. 
This extension will, in all probability, 
present a trustee from making any “res- 
cue loans” to tie over obligors in straits, 
an dfor this reason it has been opposed 
as possibly harmful. In the large, how- 
ever, the method finally adopted in the 
bill for dealing with the difficult situation 
of a trustee which also serves its obligor 
«8 a commercial bank leaves the banking 
tonction reasonably free. 


Section 7, subsection (e), requires the 
inde1.ture to oblige both the issuer and 
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the trustee to make “such annual and 
other reports” on a great variety of mat- 
ters as the Securities and Exchange 
Commission shall from time to time pres- 
cribe by rule and regulation. This is the 


only place where the Commission retains 
continuing jurisdiction after an inden- 
ture is qualified. But such reports could 
certainly be voluminous and perhaps ex- 
tremely expensive to prepare. 


It may also require that they be sent 
to all indenture security holders. Heavy 
criminal penalties attach to wilful mis- 
statements and omissions. The reports 
of the trustee are limited to matters 
affecting the trust, but the reports of the 
issuer are not so limited and might be 
stretched to include full analysis of its 
business. 


Shift of Liability 


All exculpatory clauses, relieving trus- 
tees from liability for ordinary negli- 
gence, are to be barred from indentures. 
So are the various clauses which relieve 
a trustee from the burden of acting un- 
less requested by security holders and 
indemnified. Sole responsibility for con- 
stant vigilance and ready action is placed 
upon the trustee, including a specific pro- 
vision obliging the trustee, upon a de- 
fault, to use its indenture powers with 
the highest degree of skill. 


This is a fundamental change the con- 
sequences of which are much too far- 
reaching to be fully foreseen. Some re- 
sults, however, are immediately appar- 
ent. A trustee, under such a law, would 
no longer be merely a mechanical agent 
with ministerial duties. It would, of 
necessity, maintain a constant watch over 
such parts of the obligor’s business as 
affected the trust, and perhaps, for safe- 
ty’s sake, over a great deal of its busi- 
ness. Greatly increased fees would of 
necessity be charged, commensurate with 
the increased risk. This added remun- 
eration would considerably increase the 
costs of borrowing, and this would be 
felt particularly by the smaller issuer. 


Any bank with a chance of very 
large liability in prospect, might well 
be wary of accepting trusteeships for 
new or struggling companies. Thus, 
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without intention, the Barkley Bill, like 
many regulatory measures, may further 
handicap new or small enterprises in 
favor of strong, established corporations. 

Then again, an issuer which is in dif- 
ficulties will no longer be able to expect 
any cooperation from the trustees of its 
indentures. Cooperation here is not by 
any means always beneficial to hondhold- 
ers, but more than one successful and 
well-managed company has at some time 
been saved from bankruptcy or receiver- 
ship by the grace of an indenture trus- 
tee’s willingness to forego strict meas- 
ures. Under this bill few trustees could 
afford the risk of failing to use every 
remedy available when a default occurs. 
Immediate foreclosure upon the security 
would be the only wholly safe course at 
the time of a default. 


Countervailing Advantages 


Supporters of the bill have stressed 
the increased confidence of investors. 
This is intangible. The report of the 
Commission contains a number of case 
histories of negligent trustees. If those 
trustees had been under civil liability 
for negligence, it is fair to say that the 
great majority of the cases would have 
had a different ending. There are many 
cases which have never reached the 
courts where exculpatory clauses have 
shielded transactions which should never 
have been protected. 


These provisions could well be im- 
proved, however, by a qualification ex- 
tending some protection to trustees 
against irresponsible juries and mem- 
bers of our own profession. The basis, 
that indenture trustees should be held 
liable for truly negligent conduct, is 
firmly founded in principle. One can- 
not say that the imposition of this liabil- 
ity would not be wholly consonant with 
the development of our law. 


Most Important Phase 


The part of the Bill which places in 
the Securities and Exchange Commis- 
sion uncontrolled discretion over most 
of the operative terms of trust inden- 
tures is the most important phase of it. 

To understand the reason for these 
provisions one must refer to the theory 
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of the bill as expounded by its sponsors. 
They find most modern trust indentures 
fatally defective in many respects. The 
trustee is protected, while the security 
holder is handicapped. The issuer is 
given many avenues of escape from the 
obligations of his contract. If eliminated 
by law in one place or one form, these 
defects are very likely to recur in an- 
other. The only effective remedy, there- 
fore, is to subject the entire indenture 
to impartial supervision. 


But the advocates of the bill recognize 


that a fixed statutory standard, a legis- 


lative strait-jacket, would not work. In- 
dentures must be tailor-made. Therefore 
this control must be a flexible control, 
and flexibility requires both power and 
a free hand. 

Vast powers are granted to the Com- 
mission, not with the expectation that 
they will be used to the limit, but rather 
in order that there will always be ade- 
quate reserve power to deal with the spe- 
cial contingency. It is a fair statement 
of the Barkley Bill that its terms em- 
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power the Securities and Exchange Com- 
mission to direct the actual writing of 
every indenture affected, in each impor- 
tant detail except provisions of a purely 
business nature. No other conclusion is 
justified in view of the language used: 

In several paragraphs, these clauses 
occur: “The indenture to be qualified 
shall contain provisions, which the Com- 
mission deems adequate, having due re- 
gard to the public interest and the inter- 
ests of investors...” 


Fixing Indenture Terms 


The indenture must contain provisions 
imposing on the trustee, prior to default, 
such specific duties and obligations as 
the Commission deems consistent with 
the obligations of a prudent man, includ- 
ing, among others, some surveillance of 
the obligor’s performance. Then the 
Commission is empowered to draft pro- 
visions requiring the trustee to notify 
security holders of any known default 
which the Commission considers of suf- 
ficient importance. The indenture must 


contain an obligation to make names and 
addresses of security holders available, 
upon such conditions as the Commission 


establishes. The degree to which a trus- 
tee can rely upon opinions of attorneys, 
accountants and experts is to be specified 
in the indenture upon the Commission’s 
terms. 

The Commission may define what con- 
stitutes a default. It may place condi- 
tions of various sorts upon the release 
or substitution of security, the issuance 
of additional indenture securities, and 
the indenture’s satisfaction and dis- 
charge. The indenture provisions con- 
cerning the rights and powers of the 
trustee with respect to entry, obtaining 
judgment, foreclosure, and even appear- 
ance and intervention in judicial pro- 
ceedings, must be such as shall meet the 
Commission’s approval. The Commis- 
sion is to establish rules for the quali- 
fications, rights, powers and duties of 
paying agents. It may place restric- 
tions upon the trustee’s employment of 
attorneys whom it considers may have 
conflicting interests. Finally, the inden- 
ture provisions which prescribe the 
rights, powers and remedies of the se- 
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curity holders themselves, and the condi- 
tions and manner of their exercise, must 
conform to the Commission’s judgment 
of their sufficiency. 


In fixing all these indenture terms, the 
Commission’s discretion is complete and 
absolute. From the bill alone there is 
no possible way of knowing what con- 
ditions will be placed upon indenture 
financing. There are no specific stan- 
dards to which the Commission need 
respond. There is no requirement of 
either uniformity or consistency in mak- 
ing rulings. Furthermore, the Commis- 
sion’s discretion as a practical matter 
is final and unappealable. Review by the 
courts has been largely evaded. 


First Step in Detailed Control 


With these broad powers written into 
a statute, it would be idle to contend that 
indentures remain private contracts. 


Mention has been made of the excep- 
tion of business provisions, such as in- 
terest rate, maturity date, sinking fund 
and the like. The purpose of the Barkley 
Bill is to protect investors from bad legal 
bargains which have bad business re- 
sults. The same reasoning, and many 
more case histories, would support an- 
other measure, or a slight amendment 
of this one, to protect investors from bad 
business bargains. If the Commission 
soon finds that the powers granted are 
insufficient to extend the protection de- 
sired, and then it seeks the additional 
power to control the business provisions 
also, it will only be following the natural 
and perhaps inevitable course. 


If the bill were enacted today, it would 
be the first great step in our law towards 
detailed control by the federal govern- 
ment of certain vital functions of all 
major business. The “wage-hour” act, 
with its relatively loose provisions, is not 
comparable. The Barkley Bill does not 
merely set maxima and minima for pri- 
vate contract. It authorizes direct com- 
mission control of indenture contracts in 
minute detail, of industry and business 
generally throughout the nation. 


Concentration of Power 


It is obvious that this bill proposes a 
tremendous concentration of new power 
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in the Securities and Exchange Commis- 
sion. The Commission is so constituted 
that it will usually reflect the major pol- 
icies of the Administration. Since its 
institution it has been admirably admin- 
istered. But there is no guaranty that 
it will always so continue, and this is to 
be a permanent law. 

Financing, especially refunding, can- 
not ordinarily be deferred. Indenture 
securities not infrequently have matur- 
ities twenty to fifty years from the date 
of issue. Any mistake the Commission 
might make would affect the parties con- 
cerned for the whole time, unless the 
issue could be called or the indenture 
altered by agreement of the security 
holders. If the full scope of the bill 
were to be used continuously, there would 
have to be an almost superhuman com- 
petence of administration, or the great- 
est confusion would follow. Even with 
most of the powers held.in reserve, the 
bill imposes a very heavy load, for a 
single group must accept the final respon- 
sibility for the actual terms of inden- 
tures from every state and city in the 
country. 


Far more serious consequences would 
follow from partisan administration. 
The bill provides an extraordinary poli- 
tical weapon, either for prosecuting the 
enforcement of a social theory or for 
punishing particular antagonists. It 
dwarfs the tax investigation as a possi- 
ble punitive force. Corporations with 
large maturities impending would be 
peculiarly vulnerable. Despite the ex- 
cellent record of the Securities and Ex- 
change Commission, there is little assur- 
ance that our public service will soon be 
free from politics. 


Alternative Program 


From the proposals made before the 
Congressional Committees, it is apparent 
that there are other ways to be con- 


sidered. The most important results 
could be attained, it seems, by a far 
simpler statute, which would fall into 
two parts. The first part would set out, 
in definite terms, a few essential duties, 
rights and liabilities of indenture trus- 
tees, including a certain liability for neg- 
ligent conduct or failure to act. This 
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part would provide that every trust in- 
denture properly within the purview of 
the commerce and mail powers, as used 
in the Barkley Bill, should be deemed to 
incorporate these provisions. 


The second part would require that all 
such indentures have one institutional 
trustee, which should be registered with 
the Securities and Exchange Commis- 
sion. This trustee would be required to 
make annual reports to the Commission 
and perhaps be subject to certain other 
specified regulations. If a trustee should 
fail in its duties, under either the inden- 
ture or the statute, or be guilty of im- 
proper conduct, the Commission would 
have power to revoke its registration and 
thus terminate its authority to act as 
trustee. But this revocation could only 
be after a fair and adequate hearing, 
subject to review by the federal courts. 


In contrast with the Barkley Bill, it 
has these merits: it would be definite, 
and indentures could be written any- 
where in accordance with its terms, with- 
out the necessity of specialists and con- 
ferences in Washington. It would avoid 
tremendous administrative difficulties; 
and it would focus the discretionary ele- 
ment into a single justiciable contro- 
versy. It would also keep from an ad- 
ministrative body great discretionary 
authority. 


If a system based upon individual en- 
terprise is to be sincerely upheld, there 
must always be a point where one aban- 
dons the attempt to control and relies 
upon the horse-sense of investors, the 
ordinary integrity of business men, and 
the ability of the community to punish 
fraud and overreaching in its own way. 
The proper location of that point is all 
that is really in issue between many hon- 
orable partisans 


Our profession has a public duty to 
take a leading part in the law’s develop- 
ment. The judgment and experience of 
individual lawyers should be expressed 
and brought to bear. But let that work 
be creative, going to the substance and 
not lost in form; and have that judgment 
professional, not personal, and, above all 
else, impeccably fair with the facts and 
facing towards the future. 





Philosophy of the Barkley Bill 


Insuring High Standards for Trustees Under Indentures 


EDMUND BURKE, JR. 
Assistant Director of the Reorganization Division, Securities and Exchange Commission 


HE primary purpose of the Barkley 
Bill—the proposed “Trust Inden- 
ture Act of 1938”—is two-fold: 

First, to bring all indentures trustees 
up to the same high level of diligence and 
loyalty which is now maintained by the 
more conscientious trust institutions; 
and 

Second, to remedy the defects in in- 
dentures which now handicap the efforts 
of those institutions to render the vigi- 
lant and effective service which the pro- 
tection’and enforcement of the rights of 
investors require. 

Defects in Existing Forms 

The Commission’s extensive study has 
shown the prevalence of certain deficien- 
cies in what may be called the “non-busi- 
ness” features of trust indentures; that 
these “non-business” deficiencies still 
indentures now being filed 


persist in 
with the Commission under the Securi- 
ties Act, notwithstanding the disclosure 


requirements of that Act. The Com- 
mission is now powerless to correct them. 

Instead of attempting to recondition 
the trust indenture itself and leaving its 
enforcement to the security holders, some 
have suggested the substitution of con- 
tinuing supervision, by the Comptroller 
of the Currency or the Board of Gover- 
nors of the Federal Reserve System, over 
the trustees’ actual performance of their 
functions. It seems clear to me that any 
attempt to meet the problems through 
the exercise of the visitorial powers of 
those agencies, or even through an exten- 
sion of their visitorial powers, would fall 
far short of the mark, if the trust in- 
denture itself were not refashioned. Any 
system of supervision over actual per- 
formance would necessarily be ex post 
facto.. It would come after the harm 
had been done. The only sanction would 
be the drastic remedy of withdrawal of 
trust powers. Inevitably such a sanction 
would be very sparingly exercised, and 


in any event it would be available only 
in the case of national banks. 

Finally, unless the supervisory auth- 
ority of the Comptroller or the Board of 
Governors is to be extended to state 
banks and non-member banks, this sug- 
gestion would inevitably result in a lack 
of uniformity in the treatment of the 
various classes of trust institutions. 


Necessity for Regulation of Non-Business 
Provisions 


The real parties in interest are the in- 
vesting public and the borrower. This 
fact is overlooked by those who urge 
that the determination of the terms of 
the indenture should be left to the “par- 
ties.” 

Where bonds are publicly offered, the 
investing public cannot participate in 
drafting the elaborate indenture which 
legally constitutes part of his contract 
with the borrower. Of course, the pro- 
tection of the interests of the prospec- 
tive investors should not be left to the 
borrower. 

As Chairman Douglas of the Commis- 
sion pointed out in his testimony at the 
House hearings: 


“The traditional view is that, generally 
speaking, it is not the place of the trus- 
tee to make any suggestions except on 
two points: First, whether the provisions 
of the indenture will ‘work’ as a purely 
mechanical matter, and, second, whether 
the trustee is given adequate powers and 
immunities. A prospective trustee which 
made suggestions as to other points 
would be likely to find that its choice lay 
between accepting the indenture ‘as is’, 
or declining to act as trustee. In the 
latter case, the borrower could shop 
around until it found a trust institution 
which would accept the indenture, not- 
withstanding the objectionable pro- 
visions.” 


That is the reason why we felt it was 
impracticable to go along with the sug- 
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gestion of the Special Committee of the 
American Bankers Association that the 
trust institutions endeavor to accomp- 
lish the desired results by voluntary ef- 
fort. 


The underwriter’s have not remedied 
the deficiencies in the non-business fea- 
tures, at which the Bill is directed. There 
is apparently no practical way of improv- 
ing these non-business provisions except 
through prescribing statutory minimum 
requirements. 


The average investor rarely sees the 
elaborate indenture which constitutes 
part of his contract. He would not un- 
derstand it if he did see it. Under these 
circumstances, it is misleading to say 
that the Barkley Bill will deprive the 
bondholders of their “freedom of con- 
tract,” or of control of their own des- 
tinies. Legislative standards for con- 
tract terms are not a novelty. Regula- 
tion of the form of insurance policies is 
now accepted as.a matter of course. 


Necessity for Flexibility 


It has been objected that under the 
Bill, each indenture is to be the subject 
of “separate and independent substan- 
tive rulings.” It would be impossible to 
place indentures of all types into a legis- 
lative straitjacket, eliminating delega- 
tion entirely. During the six months’ 
period after enactment, the Commission 
hopes and expects, with the cooperation 
of all interested parties, to be able to 
cover large areas of the field by rule and 
regulation. 


The standards established for the 
guidance of the Commission are at least 
as definite as those provided in the other 
three acts being administered by the 
Commission, and more definite than a 
number which the Supreme Court has 
sustained. A further signpost is pro- 
vided by section 1(b) of the bill which 
Specifically requires that all of the pro- 
visions thereof be interpreted in ac- 
cordance with the policy of meeting the 
abuses enumerated in section 1(a). And 
Section 11(a) of the Bill guarantees ex- 
actly the same right of appeal from Com- 
mission action as exists under the Secur- 
ities Act. 


At your service with complete 


trust and banking facilities. 


BERKS COUNTY TRUST 
COMPANY 


Reading, Pennsylvania 


e Member Federal Deposit Insurance Corporation @ 


Prohibitions of Conflicting Interest 


It has been urged that the prohibitions 
of conflicting interests are arbitrary, ar- 
tificial and too complicated; that they 
will not accomplish their purposes. Both 
Senate and House Committees believe 
that, in the interests of uniformity, and 
ease of administration, “rules of thumb” 
should be applied to this problem. The 
prohibition of conflicting interests is not 
a novel idea. 


It has been urged that the effect of the 
provisions with respect to the duties of 
the trustee before default will be to re- 
quire the trustee to make daily check of 
insignificant matters, and to interfere 
with the management of the issuer’s 
business. But section 7(g) specifically 
requires that the provisions with respect 
to the duties of the trustee before default 
be worked out against the background of 
what a prudent man would do. Section 
7(j) (1) imposes a similar requirement 
as to the provisions permitting the trus- 
tee to rely on certificates and opinions 
of attorneys, accountants and other ex- 
perts. 


Risk of Liability upon Trustee 


It has been urged that the duties im- 
posed upon the trustee are so onerous 
that responsible institutions will be dis- 
couraged from acting as trustee; that the 
risk of liability will jeopardize the in- 
terests of depositors, and will force the 


trustee to take drastic action upon de- 


fault, even where such action is unwise. 


These questions were all thoroughly ex- 
plored by the Special Committee of the 
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American Bankers Association. That 
committee does not oppose the Bill in its 
present form, and its position has the 
approval of the Association itself. Rep- 
resentatives of the F.D.I.C., the Board 
of Governors of the Federal Reserve 
System and the Comptroller of the Cur- 
rency would certainly have opposed the 
present bill if they thought these fears 
concerning risk of liability were of any 
substance. 

Certainly we should not require that 
negligence on the part of the trustee be 
established “beyond a reasonable doubt.” 
That is the burden of proof that rests 
upon the prosecution in a criminal case, 
and should not be extended to other 
fields. The objective of the Barkley Bill 
is the socially desirable one of insuring 
that trustees will be diligent and loyal, 
not the vindictive one of subjecting them 
to monetary liability. 

Actual experience with the operation 
of the penalty provisions of the Securi- 
ties Act has failed to reveal the need for 
amendment at this time. 

Expense and Delay 


The Commission is very much alive to 
the importance of facilitating the flota- 


tion of legitimate securities. It is vital- 
ly interested in the restoration of the 
capital markets, and is engaged in a con- 
stant effort to simplify its requirements. 
By way of example, I may refer to the 
recent simplification of the Commission’s 
rules respecting the issuance of securi- 
ties by small established businesses. 

Nor is it to be supposed that the in- 
stitutional investors, the insurance com- 
panies and savings banks, the trust in- 
stitutions generally, and the American 
Bankers Association would look with 
favor on this Bill if they thought it 
would impair the functioning of the 
capital markets. 

The Commission would have _ six 
months, after enactment of the Bill, 
within which to work out rules and reg- 
ulations, in cooperation with interested 
parties, standardizing, so far as prac- 
ticable, the non-business provisions of 
indentures. This six months’ period will 
eliminate any possibility of delay in con- 
nection with the preparation of the neces- 
sary rules and regulations. 
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Coordination with Securities Act Machinery 


The machinery for the “qualification” 
of the indenture, has been carefully gear- 
ed into the registration machinery of the 
Securities Act in order to avoid expense 
and delay. There is the same 20-day 
“waiting period” under both Acts. Un- 
necessary duplication of information and 
documents can be avoided by incorporat- 
ing them in the application for qualifica- 
tion by reference to the registration 
statement, and vice versa, pursuant to 
rules which the Commission is author- 
ized to make under section 8 (c) of the 
Bill. In any event, the issuer can in- 
sure against any possible delay by filing 
the indenture, together with the inform- 
ation required in the application for 
qualification, before it files its registra- 
tion statement under the Securities Act. 
To the extent that any such information 
is not available at that time, the Com- 
mission will have the power to consent 
to the filing thereof by amendment, as 
under the Securities Act, and thus pre- 
vent delaying qualification of the inden- 
tures. 


It has been objected that the bill will 
prevent provisions permitting holders of 
a majority of a bond issue to waive prin- 
cipal and interest defaults, and that this 
prohibition will force issuers into bank- 
ruptcy. 


The effect of the exception in section 
7 (m) (8) is to prohibit provisions auth- 
orizing a majority to force a non-assent- 
ing bondholder to accept a reduction or 
postponement of his claim for principal, 
or a reduction of his claim for interest, 
or a postponement of his claim for in- 
terest for more than one year. There 
is nothing in this provision, however, 
which would prevent the majority from 
waiving its own rights. 

Until comparatively recently, a provi- 
sion of this sort was perfectly standard 
in trust indentures. In many states it 
is necessary in order to preserve the 
negotiability of the bonds. In others it 
is necessary if the bonds are to be legal 
investments for insurance companies, 
savings banks and the like. Those in- 
stitutional investors favor the retention 
of the prohibition. 
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Current Trust Literature 


A very comprehensive summary of 
articles, notes and comments on deci- 
sions in trust law was presented to the 
meeting of the Section on Real Property, 
Probate and Trust Law of the American 
Bar Assn., by Herbert H. Scheier, mem- 
ber of the Chicago Bar, and Chairman 
of the Trust Division’s Committee on 
Current Trust Literature. The report 
recommended discontinuance of the com- 
mittee unless some means were devised 
of making the material currently avail- 
able to members of the division. Al- 
though a motion to that effect was voted 
down, arrangements are being discussed 
looking to a possible publication of the 
work of the committee in Trust Com- 
panies. Developments in this connec- 
tion will be reported in a later issue. 
Those interested in obtaining digests 
made by the committee should address 
the chairman. 


J 


Pending Trust Legislation 


Helpful cooperation with local asso- 
ciations in sponsoring new legislation on 
trusts was reported by Ralph H. Spotts, 
associate counsel, Title Insurance and 
Trust Company, Los Angeles, as chair- 
man of the Committee on Pending Trust 
Legislation of the Section on Real Pro- 
perty, Probate and Trust Law of the 
American Bar’Assn. Particular refer- 
ence was made to the assistance given 
the committees responsible for the re- 
cently enacted Louisiana Trust Estates 
Act and the proposed Trust Codes in 
Oklahoma and Kansas. On the recom- 
mendation of the committee, it was 
voted to continue its work for another 
year. 


O 


Trusteeship a Business—Law a 
Profession 


Pointing to the admirable results ob- 
tained under a policy of cooperation be- 
tween members of the bar and trust 
companies since the establishment of 
his committee in 1918, Raymond H. 
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Trott, chairman of the American Bank- 
ers Association’s Committee on Rela- 
tions with the Bar, addressed the meet- 
ing of the Committee on Unauthorized 
Practice of the Law at the American 
Bar Association Convention in Cleve- 
land last month. Mr. Trott, who is vice 
president of the Rhode Island Hospital 
Trust Company, Providence, referred to 
the Association’s Statement of Princi- 
ples in which it is recognized that 
“trust institutions should not engage in 
the practice of the law.” 

Many joint committees of bankers 
and lawyers have been formed in recent 
years, Mr. Trott stated, making it pos- 
sible for a great deal of accomplishment 
in ironing out difficulties and establish- 
ing definite spheres of activity for the 
respective groups. Increasing respect 
for each other and better service to the 
public will come with the growing 
recognition that “the law is a profes- 
sion and trusteeship a business.” 


0 


Income Tax on Foreign Held Trust 
Funds 


The Bureau of Internal Revenue has 
ruled that where royalty interests in the 
United States are purchased by a non- 
resident alien living in Canada for a 
minor son, the payor corporation in the 
United States shall withhold only 5% of 
the income remitted to the Canadian trust 
company which holds the income in trust 
for the son, it being held that the provi- 
sions of Treas. Dec. 5766, Article 4 (a) 


apply. 
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Une the hood, out 
of sight, the gasoline engine per- 
forms daily miracles of efficiency 
and power. 


Back of every well managed bank 
is a complicated and finely adjusted 
service machine that responds to 
the customer’s slightest touch. 


Correspondents who commit their 


business to our care characteristi- 
cally expect and receive satisfac- 
tory results as a matter of course. 
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Trusteeship in a Changing World 


FRANKLIN B. KIRKBRIDE 


Removing Obstacles to Customer Confidence 


I care not much for gold or land 

Give me a mortgage here and there 
Some good bank stock—some note of hand 

Or trifling railroad share— 

I only ask that fortune send 

A little more than I shall spend. 


O, long ago, when opportunities for 

investment were limited (but less 
fickle), spoke the genial author of the 
“Autocrat of the Breakfast Table,” Dr. 
Oliver Wendell Holmes. 

“IT only ask that fortune send, a little 
more than I shall spend” is the kest defi- 
nition of social security I have ever seen. 
Real understanding of the human mind 
and some profound philosophy are pack- 
ed into those words. 

Experience has driven home three 
basic truths. This is how George Rae 
put them in his classic volume “The 
Country Banker:” 


In banking more than in any other 
business, the customer elects to deal with 
the principal. 

The business of the banker does not 
lead him to the public, but the public to 


him. 
HE * * ok 


Those of your customers whose good 
will you have won... will bring fresh 
business ... without your moving in the 
matter. 


The acceptance of these canons im- 
plies slow growth, necessitates the best 
possible service; implies 4 clear realiza- 
tion that what the customer seeks is will- 
ingness to assume responsibility by those 
who serve him, based on knowledge and 
experience. 


Making and Keeping Confidence 


ARLY in the 1890’s a railroad com- 
pany of which the President bore the 
euphonious name of Hogg (which in it- 
self should have been a warning) floated 
a bond issue secured by a first mort- 
gage. The trustee was a splendid trust 
company, the bonds well sponsored and 
bought. Unfortunately, the indenture did 
not require the trustee to look to the 
proper application of the funds. Mr. 
Hogg got the money, forgot to lay the 
rails. 
One trust company, which had bought 
a very sizeable block of the bonds for its 
trust accounts, quietly took them out and 
replaced them with cash. Nothing was 
ever said, but this action spoke louder 
than words, did more to create confidence 
and attract new friends and customers 
than anyone could imagine. It hurt, but 
it paid and not only in a money sense. 
There was no high-pressure selling of 
banking services in the 1890’s. The re- 
lation between banker and client was 
based on confidence and, like Cobden’s 
famous definition of credit—fear asleep, 
it represented something so intangible, 
so delicate, so easily disturbed, that time 
alone could develop it into a lasting rela- 
tionship. It was on a strictly profes- 
sional basis, like that of the family soli- 
citor. 


Another Sort of ‘Gravity’ 


IFE was simple then. Need of goods 
or services drew the customer to the 
one in whom he had confidence, who had 
served acceptably. Benjamin Franklin’s 
Pennsylvania Gazette and before it Wil- 
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liam Bradford’s New York Gazette con- 
tained “Announcements.” Notice of the 
arrival of cargoes from the East and 
West Indies, China, from the four quar- 
ters of the globe. Statements of fact 
that brought buyers. 


Now life has become complex and sell- 
ing has to a great extent replaced buy- 
ing. Force pump succeeds vacuum. 


Service and products that pull the cus- 
tomer, because their value is recognized, 
mean efficiency all along the line. On 
the other hand, the cost of promotion 
must in the final analysis come out of 
the service or goods, because business 
that continues cannot for long be done 
at a loss. Sitting in swivel chairs wait- 
ing for business to come in is not the 
answer either, for intelligence, ability 
and knowledge is the equipment of the 
resourceful, aggressive and able individ- 
ual who creates opportunity—pulls busi- 
ness to himself. 


Going to Bank 


N the ninety’s “going to bank” was 
taken as seriously as going to church. 
Frock coats and top hats were symbols 
of authority, wealth and position, assured 
respect, had their significance in the 
market place, as well as on the sabbath. 


I remember one valued customer who, 
after breakfasting at his club and read- 
ing his newspaper, would stroll down 
town, whenever he was in need of 
pocket money. There was always a big 
pile of counter checks ready for him. He 
would sit at my desk and keep writing, 
blotting and destroying checks till he got 
a signature perfect enough to suit his 
fancy. Then he would go to the paying 
teller and get his cash. 


In those days each bank had a Presi- 
dent and a Cashier, each Trust Com- 
pany a President, a Treasurer and Trust 
Officer. 


I discovered early that the product we 
dealt in was the same as that our com- 
petitors had to offer. We all had the 
same dollars in our vaults to pay out and 
to “hire out,” with no distinguishing 
trade-marks to identify our individual 
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wares. It was consequently all a matter 
of rendering acceptable service. 


The pitcher of limeade in the corner 
of the President’s room, kept fresh from 
hour to hour, the terrapin and cham- 
pagne which were served immediately 
following the annual stockholders’ meet- 
ings, to mention only two “customs,” per- 
formed satisfactorily. 


From Office to Boiler-room 


Y first acts as Treasurer were to 

send the door of my office to the 
boiler room for kindling and to replace 
the opaque leaded panes which hid me 
from sight by clear plate glass. The an- 
cient guardian who sat outside the Treas- 
urer’s door lost his chair too and was put 
at a more profitable occupation. At the 
street entrance orders were given to let 
anybody in. It worked. “Put yourself 
in the other fellow’s shoes and act ac- 
cordingly” is not such a bad guide to 
conduct. 


The customer would come in, keep 
coming in till it became a habit and fin- 
ally a necessity. We took the best pos- 
sible care of the business we had, gave 
very little thought to anything else and 
when strangers appeared made sure at 
the very start they were the kind we 
could be of service to. Once accepted 
as customers, the chief concern was to 
make them feel always the company was 
“home” in every field in which we could 
serve them. 


It was really surprising how much new 
business came in, particularly when 
times were bad. 


Simeon Ford, owner of that Mecca of 
conviviality, the old Grand Union Hotel, 
at Forty-second Street and Park Avenue, 
New York, used to quote old Jim Breslin 
as saying, “You don’t have to know any- 
thing about hotel keeping in order to 


keep a hotel. Just open up, and the 
boarders will tell you how to run it.” 


With trust service, it is not quite as 
simple as that, but there is fundamental 
wisdom in that viewpoint, for, just like 
hotel keeping, fiduciary business would 
not exist were it not for the satisfied 
customer. 





Trends 
In The 


Trust 
Field 


(Washington Letter) 


Stock Exchange Trustee 


NEW trust company may be organ- 
A ized under the encouragement of 
officials of the Securities and Exchange 
Commission, according to conversations 
going on here. Such a trust company 


would be specifically to assist the New 
York Stock Exchange in carrying on its 


business. While the full details are still 
undecided, the discussions already held 
between Stock Exchange officials, SEC 
officials here and the New York Bank- 
ing Commissioner with the Secretary of 
State of New York, are of interest chief- 
ly as indicators of needs, plus the likeli- 
hood that if something is developed in 
New York there will be a demand for 
adaptions in other large security centers. 

One proposal for the contemplated 
trust company to assist in the conduct 
of business transacted on the New York 
Stock Exchange is that all securities and 
cash of customers of the Exchange’s 
firms must be placed in the Account of 
the various member firms with the new 
trust company. This would include se- 
curities that are paid in full as well as 
those on which brokerage firms would 
need loans to carry. 

The new trust company would be per- 
mitted to loan the cash in its custody to 
brokers desiring loans on which securi- 
ties were pledged as collateral. How- 
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ever, even the proponents of this outline 
fear it would be so revolutionary that 
it would be impossible to accomplish. The 
trust company would borrow from banks 
and other sources any funds necessary 
to grant brokerage firms loans on se- 
curities, in the event that the small cash 
balances deposited with member firms 
and turned over to the trust company 
were not sufficient. 


Another proposal is that only free se- 
curities, that is, securities paid for in 
full by customers—be deposited with the 
proposed trust company. An enlarge- 
ment of this plan is that cash credit bal- 
ances as well as free securities be de- 
posited with the trust institution. Under 
this plan, the cash would also be free 
to be loaned by the trust company to 
brokers desiring loans to be secured by 
securities. 

It has been pointed out that these plans 
would to some extent reduce the number 
of transfers necessary for the ordinary 
course of the brokerage business. In 
the event that the first plan, or some 
modified version of this plan is adopted, 
the entire transfer business now carried 
on by the banks would be eliminated, as 
the number of transfers would be so 
small that each corporation whose secur- 
ities are registered on the New York 
Stock Exchange could handle the rela- 
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tively small number of transfers, individ- 
ually, rather than to maintain a trans- 
fer agent. 

Each broker’s books would merely be 
debited or credited with the number of 
securities delivered or withdrawn. Cash 
would be handled in the same way. The 
trust company would immediately trans- 
fer all securities that came to it in the 
“street name” (name of a member firm) 
to its own name, and then all dividends 
would come to the trust institution and 
be credited to the account of the broker- 
age firm entitled to them. The brokerage 
firm could then credit the account of 
the customer entitled to the dividends. 

It was noted by officials who have 
been working on plans that not only the 
number of transfers would be reduced 
but also the number of deliveries would 
be substantially. lessened as a member 
firm would have its securities delivered 
to the trust company rather than to it- 
self. It would also be unnecessary for a 
member firm to have securities trans- 
ferred out of “street name” to its own 
name as the trust company would have 
the certificates transferred to its name 
and undertake collection of dividends. 


Proponents of the plan to form a trust 
company admit that such an institution 
is not necessary to safeguard the custo- 


mers of member firms. It is pointed out 
that a regulation which would require 
the formation of corporations to handle 
underwriting of issues, as well as cor- 
porations which would handle all trad- 
ing for the account of firms or partners, 
would protect customers against under- 
writing losses sustained by member firms 
or losses sustained by firms through 
trades for their own account or for ac- 
count of their partners. 


Connected with such programs is the 
proposal that an insurance fund of $10,- 
000,000 be set up to guarantee customers 
of New York Stock Exchange firms 
against all losses that might possibly 
arise through underwriting losses by 
member firms, through partner or mem- 
ber firm trading or from dishonesty and 
embezzlement. The Exchange would put 
up the original fund and then would be 
reimbursed by a small tax or levy on each 
transaction. 
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Officials who are known to have dis- 
cussed the idea of a new trust company 
to operate in some of the suggested plans 
or combinations of plans are William 
McMartin, Jr., President of the N. Y. 
Stock Exchange; Paul V. Shields, mem- 
ber of the board of governors; Edward 
B. Bartlett, chairman of the board of 
governors and John Dassau, treasurer. 
Chairman of the SEC William O. Doug- 
las, and John Hanes, former commission- 
er and now assistant secretary of the 
Treasury, have represented the govern- 
ment. 


Liquidating Closed Trust Depart- 
ments 


IQUIDATING trust departments in- 

volves about every imaginable and 
conceivable problem as well as some that 
apparently have never been thought of 
by lawyers whose lifetime work has been 
with trusts. Trevor Roberts, of the of- 
fice of the Comptroller of the Currency, 
in charge of this type of work, receives 
mail on at least twenty different types of 
problems connected with trust depart- 
ments in closed banks. Outstanding are 
situations involving assessment liability, 
illegal preference payments, mortgage 
pools, negotiable instruments, offsets, 
preferred claims, real estate, secured 
deposits. In addition there is the usual 
run of bankruptcy matters, criminal vio- 
lations, escheat matters, impairment 
guaranties, safekeeping items and safety 
deposit boxes, surety bonds, taxes and 
insurance. 


But trusts are finally liquidated or, at 
least, terminated insofar as the receivers 
are concerned. Nearly 400 trusts were 
disposed of during the quarter ended 
March 31, 1938, which is better than in 
the previous quarter when 385 were 
taken from the list. These include cor- 
porate, personal and court trusts in all 
parts of the nation. 


Whenever it is possible, Mr. Roberts 
said, trusts are turned over to similar 
departments of operating banks for con- 
tinuance. That this is not as simple as 
it appears, is due to the fact that many 
of the trusts encountered in liquidation 
activities are unprofitable, hence not par- 
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ticularly attractive business. For ex- 
ample, mortgage pools are difficult to 
dispose of and there always appears to be 
a superabundance of real estate trusts. 
Interesting too are evidences that some 
trust lawyers are unfamiliar with de- 
tails connected with legal termination 
provisions of the law. 

Added to this are recurring situations 
when state courts have proved reluctant 
to void responsibility of the receivers, 
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even preferring that they continue to 
operate the trusts. Not infrequently, in- 
dividuals have opposed any changes. 
Sometimes personalities connected with 
trust departments of other banks where 
the trusts might normally be placed, en- 
ter the situation, preventing transfers. 

The problems involved are but slightly 
indicated in the last recapitulation, the 
figures of which have not previously. been 
published: 


Liquidation Report of Comptroller of the Currency 


Quarter ended Dec. 31, 1937 


Court Corporate Total 


Private 
167 94 
222 Zit 


Termination bank __......__ 
Pre-termination bank 
Administrative banks 


1495 2214 432 


Remaining Reduction 
Tr. Depts. 


Quarter ended June 30, 1937 
Quarter ended Sept. 30, 1937 
Quarter ended Dec. 31, 1937 ____. 
Quarter ended Mar. 31, 1938 ___. 


156 
141 
128 
116 


(1) In reality, 367 trusts were disposed of in this quarter. 


1106 1909 345 


Quarter ended Mar. 31, 1938 
Private Court Corporate Total 
69 25 221 

221 191 42 454 
1043 1792 290 3125 


1391 2052 357 3800 


41 474 
3360 


4141 


Remaining Reduction 

in quarter Tr. Estates in quarter 
4 4754 (1) 362 
15 4396 (2) 358 
13 4141 (3) 255 
12 3800 (4) 341 


The net reduction 


of 362 trusts resulted from the addition of 5 trusts not theretofore reflected 


in activity reports. 
(2) 


The net reduc- 


In reality, 368 trusts were disposed of during this quarter. 
tion of 358 trusts resulted from the addition of 10 trusts not theretofore 
reported. 

In reality, 385 trusts were disposed of during this quarter. The net reduc- 
tion of 255 trusts resulted from the addition of 130 trusts not theretofore 
reflected in reports. 

In reality, 396 trusts were disposed of during this quarter. The net reduc- 
tion of 341 resulted from the addition of 55 trusts not previously reported. 


(3) 


(4) 





Monopoly 


UST how far the monopoly investiga- 

tion, now getting under way, will in- 
timately concern trust officials, is a sub- 
ject of speculation in the Capital, along 
with politics. It seems apparent that 
fiduciaries will be affected in several 
ways, although there has been no indica- 
tion that banking institutions will be 
directly involved unless they may be 
parts of a holding company. On broad 
outlines, patent controls and rights and 
investments will be, in some instances, 
in the trust officials realm. Patent rights 


that tend to create monopoly are definite- 
ly being discussed. But, during the “dog 
days” of a Washington summer only 
preliminary organization work of the 
committee is being done. Instead of a 
short investigation, it is now expected 
that at least two or three years will be 
necessary to complete it. 


Common Trust Funds 


HE recently promulgated common 
trust regulation of the Federal Re- 
serve Board is just one of those things 
that will have to grow slowly, according 
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to Vice Chairman of the Federal Reserve 
Board, Ronald Ransom. He probably 
had more to do with the framing of the 
regulations than any other single indiv- 
idual. Asked if there had been any de- 
velopments indicating reactions of trust 
men to the regulation, Mr. Ransom said 
that all that he had heard was favor- 
able, that they liked them and indicated 
that . “probably” when conditions were 
more favorable, developments in that 
field would be more rapid. Then too, 
state cooperation was necessary. In some 
states, state law would have to be ad- 
justed or revised to permit more rapid 
development of the common trust fund. 
At the same time the Vice Chairman felt 
encouraged and hopeful, although, for 
the present, little progress could be re- 
ported, in number of such trusts or stim- 
ulating signs. 


Collateral Real Estates Notes 


HETHER or not collateral trust 
notes, secured by pledge of collat- 
eral consisting of mortgage and real es- 
tate held by a trust company, are suit- 
able investments under the comptroller’s 
regulation, was a subject of considera- 
tion by that office, as a national bank and 
trust company asked for specific enlight- 
enment. In the individual case, the trust 
company contemplated calling such notes 
for payment and issuing new notes to 
mature in three years and secured by the 
same mortgage and real estate collateral. 
It was planned to offer the notes to var- 
ious banks for investment purposes. 
The Comptroller’s Office took the posi- 
tion that the real estate collateral secur- 
ity was real estate owned by the trust 
company and that the collateral notes to 
that extent represented loans secured by 
real estate. Hence, it was observed that 
where a national bank purchases an ob- 
ligation secured by real estate of the 
obligor, it is considered as being a real 
estate loan transaction within the mean- 
ing of Section 24 of the Federal Reserve 
Act, and consequently must comply in all 
respects with the conditions of that sec- 
tion, and this includes the provision that 
when purchasing paper secured by real 
estate the bank must acquire the entire 
issue. On this basis it was held that the 
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collateral trust notes would not be eli- 
gible for investment by national banks. 


Social Security and Fiduciary Agents 


HE Social Security Act has brought 

many problems to banks not related 
to hours, wages and social security regis- 
tration. Among them was the question 
recently posed, as to whether employees 
were taxable under the Social Security 
act if they were employed by a national 
bank and trust company to operate build- 
ings, such work being required as duties 
of an executor, trustee, receiver and in 
similar capacities. In such cases, it was 
pointed out that article 205, of Regula- 
tions 90 and article 4, Regulations 91, 
relating to the taxing provisions of Title 
VIII and IX, provide among other things 
that an employer may be a person acting 
in a fiduciary capacity or on behalf of 
another, such as guardian, committee, 
trustee, executor, or administrator, trus- 
tee in bankruptcy. 

It was thus held that trusts or estates 
managed and conducted by a fiduciary 
should be held generally to be the em- 
ployer under the provisions of the taxing 
titles of the Social Security Act. “This 
construction of the Act should apply not 
only to strict trusts but to corporations 
and estates whose affairs are being ad- 
ministered or liquidated by trustees in 
bankruptcy and State and Federal re- 
ceivers,” it was stated. Hence returns 
should be filed in the name of each trust 
estate by the fiduciary. This would in- 
clude individuals employed in the main- 
tenance and operation of a building by a 
national bank and trust company. 


Title and Trust of Portland Celebrates 
30th Anniversary 


On August 1, the Title and Trust Com- 
pany of Portland, Ore., marked the 30th 
birthday of its incorporation. Walter L. 
Daly, who has been with the institution 
since its inception, is president, and Al- 
bert L. Grutze vice president and trust 
officer. The founding of Title and Trust 
coincided with the recognition that title 
insurance was a more effective procedure 
than the old abstract method of establish- 
ing ownership. The company is the larg- 
est in Oregon and the oldest in the Pa- 
cific northwest. 
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(The editorial in last month’s issue was so well received, and elicited so 
much more comment than usual, that we, the assistant vice-editors, decided it 
might be just as well to continue the editor on his vacation for another month. 
True, Mr. V. W. Smythe-Smythe breezed into the office in a great huff and said 
something about defamation of character which we couldn’t quite catch, being 


in a hurry to keep a luncheon appointment with his president. 


This month we 


humbly offer the Confessions of a Private Benefactor.) 


WILL You Remember? 


“Breathes there a man with [HOPE] so dead 
Who never to himself hath said:” 
I sure hone Uncle Percy remembers me in 
his Will? 


OT to our knowledge; unless it 

was Aunty or Grandpa who was 
the cynosure of family eyes, instead of 
Uncle Percy. 

Now we all know how would-be In- 
heritors feel, and any trust officer can 
tell you how they act, in case you 
haven’t seen them with your own op- 
tics. But what, we wondered, are the 
emotions and convictions of the Finan- 
cial Paragon himself?. Never having 
been in that supposedly enviable posi- 
tion, it became obvious that the only 
thing for us to do was to interview one 
of the most outstanding local Paragons. 

Getting out our copy of Contemporary 
American Ancestors we thumbed the 
pages with all the eagerness of a vul- 
ture, until we spotted the three-page 
“thumb-nail” sketch devoted to the do- 
ings (the undoings are never mentioned 
in polite registers) of one Cephus Jehosh- 
aphat Waddough. 

Attempts to make an appointment met 
with consistent failure until finally, in 
a lucid moment, we realized the cause 


and sent in our card with the red-nven- 
ciled notation “No Relation.” This 
proved the Open Sesame, and we were 
ushered into what we first mistook for 
a bird store or taxidermist’s shop. All 
around the place were birds—stuffed, 
unstuffed, in cages, in pictures and 
even a parrot on a verch. It turned out 
that Mr. Waddough was by way of be- 
ing an amateur ornithologist. 

When he finally came round in re- 
sponse to our insistence that he would 
be doing a rare public service in ex- 
posing the various machinations em- 
ployed by hopeful heirs to capture the 
financial benediction of their Rich Re- 
lation, he had a good head of steam up 
and took his heirs-presumptive over the 
bumps at a great rate. 

“See these birds I have here?” he 
asked. 

That seemed a wholly unnecessary 
question; we couldn’t see anything else, 
except the top of his head just peeking 
over a mounted bald eagle—and we 
weren’t sure which was the eagle, so 
close was the resemblance. 

“Well,” he continued, “I really don’t 
give a hang about birds. Not as birds, 
you understand. It’s just because I 
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have found such striking resemblances 
between them and my relations.” 


In Which We Meet the Relatives 


“Now take that pelican over by the 
window. Notice the great pouch hang- 
ing under its long bill; uncouth, isn’t 
it? And you ought to see it awkward- 
ly flapping and sailing in the air. Just 
like Aunt Netty, always waddling 
around making a great show of ‘uphold- 
ing the family tradition’ as she calls it, 
and telling me how much it costs to 
‘keep up appearances.’ She’s the old 
maid of the family and mighty con- 
cerned about my health—and her allow- 
ance as housekeeper. 


“And over there in the green cage is 
Archie, my brother-in-law. I named 
him Archie because, like all catbirds, 
he’s a show-off and thinks he’s very 
amusing. The only funny thing about 
him is he is so danged self-conscious; 
runs around imitating the other rela- 
tives—birds, I mean—with an apparent 
interest in everything that’s going on. 
Especially whenever I call up my law- 
yer. Has two boys, both named after 
me—one is Cephus, other Jehoshaphat. 
Positively two of the worst names ever 
inflicted on innocent children. 


“Lizzy, for heaven’s sake pipe down. 
If you don’t stop that infernal chitter- 
ing I’ll have you stuffed too. Yes, that 
red-eyed vireo is a reincarnation of Sis- 
ter Lizzy: silent only when eating or 
sleeping. Same monotonous song all 
the time, about her little girl Jenny. 
Jenny is always sending me poems 
about birds. Of course they’re all 
composed by her mother, but they think 
I fall for it as a great bird-lover. Here’s 
a sample of her poetry, calculated to 
fill me with sweet sentiments and big 
legacies: 


A bird is such a lovely thing 
In rain or shiny weather 
It sits up in the tree and sings 


And drops 


Oh my! I love my feathered friends 
The best in all the zoo 

Oh isn’t Nature wonderful? 
Dear Uncle—so are you! 


a little feather! 
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“Ever hear such balderdash? Want 
to hear more—I have reams of it. 
Thinking of publishing them in a book 
entitled “Mother’s Goosy.” 


Unexpected Legacies 


“See that ludicrous bird on the book- 
case that looks like a burlesque pen- 
guin? That’s a Puffin; it tries to look 
very important and military. Always 
reminds me of Cousin Eustace, the one 
that sends me bird nests every Christ- . 
mas, or a stuffed owl or some such 
trash. Comes in and talks by the yard 
about Preserving Our Wild Fowl. He 
preserves ’em all right. Couldn’t hit a 
buzzard with a machine gun. Only 
nest he’s interested in is his own. Hopes 
I’ll feather it for him. 


“Those others.are just the average 
assortment: pomarine jaeger (that’s the 
“Hi-jacker” of the bird world), coot 
(worst gabbler of them all when he’s 
in a crowd), yellow-bellied sapsucker, 
screech owl, tufted titmouse, and of 
course the turkey vulture. Got ’em all 
named, and won’t some of the folks be 
surprised when they get theirs as a 
legacy in the will! Wish I could be 
around to see the fun. 


“Especially when they find that 
Robin—he’s the black sheep of the fam- 
ily, and Alice—she’s the pretty little 
niece in this picture here with the bird- 
dog—are the beneficiaries. But I 
wouldn’t want Robin to know it. He’s 
the sassiest pup I ever saw. I told him 
one time that I would cut him off with- 
out a cent if he had anything more to 
do with a certain little blonde, and 
didn’t marry and settle down. He in- 
formed me that if he had known I want- 
ed him to settle down he probably would 
never have got married, but as it was, 
they had been married secretly for over 
a year. And then he told me that if I 
didn’t like the way she had been 
brought up it was my own fault; her 
parents had died when she was very 
young, and he reminded me that I was 
her god-father! 


“Can you imagine that? It kind of 
took me unawares, and I started think- 
ing about the 34 children of relatives 
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“Reading the Will.” 


“Here we have it scratched and scored 

By the tides of an important human soul; 
He that wrote it died abhorred, 

And scarcely the bell had ceased to toll 
Ere they crowded together over the cake, 

Ferret-eyed women and keen-faced men, 
In the putrid well of his life to slake 





and friends for whom I had been elect- 
ed god-father after the news leaked out 
about my income-tax deficiency being 
$176,000 in 19383. 


Parasites and Paragons 


“Now this matter of writing a will 
can be a great satisfaction. What a 
chance to reward good friends and de- 
serving relatives. I’m not a mean man. 
Wouldn’t do anything like the Irishman 
who left his wife a dollar to buy a rope 
to hang herself with; or rescind a trust 
fund from a promising young heir just 
because he drank beer or didn’t sing 
psalms in the front pew every Sunday. 
But I admit I’ve been tempted to copy 
the Englishman who had a talking pic- 
ture made of himself reading his will, 
and then had his executor show it to 
all the relatives, telling them just what 
he thought of each one. 

“No, I’m not going to impose my pet 
peeves on the future generation. I 
don’t want any subsidized disciples of 
my personal pipe-dreams or night- 
mares. I’ll pick the folks that I believe 


(From the original drawing by Thomas Rowlandson, 1756-1827) 


Their viperous throats, and wonder when 
The lawyer was coming to give their share— 
Slowly, slowly, the red seals break, 
Watch them marking his every word— 
How in life he had willed to make 
This one wretched and that preferred.” 
—Kipling. 


in and let ’em use the ingenuity and 


ambition I think they have. No fawn- 
ing parasites for me. It may be mighty 
flattering to the old Vanity, but you 
don’t change a tom-tit into a nightin- 
gale by putting it in a gilded cage. 


“And while you’re about it, you might 
just say that as one of the great army 
of Contemporary Ancestors and Bene- 
factors Cum Laude, I was almost 
drowned in the deluge of appeals from 
all kinds of charities—from the Society 
for Relief of Sunburned Chihuahuas to 
the Associated Benevolent Order of 
Homes for Cross-eyed Half Orphans, 
until I discovered the Community Chest 
and the Community Trust. 


“Well, there’s just one man’s idea. 
But when I think of all the amateur 
dramatic talent going to waste in play- 
ing up to me as the Family stakeholder, 
I wonder if it isn’t a bit selfish not to 
let them in on my secret. You see, I 
put all my money in a trust fund for 
Robin and Alice, and except for the in- 
come from that, I haven’t got a cent.” 





Preview of Mid-Continent Trust Conference 


Forums to Feature Chicago Meet in September 


PROGRAM designed to focus atten- 
tion on major changes in the trust 
field during the past year, and to afford 
_maximum opportunity for informal dis- 
cussion of practical problems, has been 
prepared for the Mid-Continent Trust 
Conference, to be held at the Stevens 
Hotel in Chicago, September 29th-30th. 
This is the ninth conference for this 
region, but the first held since 1932, and 
is sponsored by the Chicago Corporate 
Fiduciaries Association, of which Ronald 
M. Kimball of Continental Illinois Na- 
tional Bank &. Trust Co. is president, 
under auspices of the Trust Division, 
American Bankers Association. Invita- 
tions are extended to trust officers in the 
15 states of the region, and the nature 
of the program will offer unusual lati- 
tude for participation of officers from 
small as well as large departments. 
Open forums will be held on the follow- 
ing subjects: 

Taxes: Albert L. Hopkins of Hopkins, 
Sutter, Halls & DeWolfe, Chicago 
—Speaker. 

Regulation F: Clifford S. Young, 
vice-president, and Charles B. 
Dunn, general counsel of the Chi- 
cago Federal Reserve Bank—Dis- 
cussion leaders. 

Real Estate as a Trust Asset: Har- 
old Moore, vice-president of Chi- 
cago Title & Trust Company— 
Leader. 

Legal Problems Confronting Fiducia- 
ries: Prof. George G. Bogert of the 
University of Chicago—Leader. 

F. Cyril James of the Wharton School 

of Finance, Philadelphia, will address the 
banquet meeting the first evening on 
“Trust Investments in a Changing 
World.” Robertson Griswold of the 
Maryland Trust Company, Baltimore, 
and president of the Trust Division, will 
also speak, officially greeting the open- 
ing session. 

The first session, presided over by 

Samuel Waugh, Division vice-president 


and head of the trust department of the 
First Trust Company of Lincoln, will 
feature the always inspiring executive 
manager of the American Bankers Asso- 
ciation Dr. “Hal” Stonier, whose subject 
is “Personality vs. Principle,” followed 
by a formal address by Gilbert T. Ste- 
pheson, director of trust research of the 
Graduate School of Banking, on the 
topic: “Are Trust Associations Worth 
While?” 

Carrying out the same high standard 
of addresses will be the following discus- 
sions at the Friday morning session: 


New Business: by Craig R. Smith of 
Central Hanover Bank & Trust Co., 
New York. 

Trust Operation: by W. H. A. John- 
son, trust examiner of the Federal 
Reserve Bank of Chicago. 

History of Trust Cost Accounting: 
by Henry A. Theis of Guaranty 
Trust Company of New York. 

Retention of Trust Investments: by 
B. B. Brown of American Trust 
Company, San Francisco. 

_ 0 


Dates for Pacifie Coast Trust 


Conference Changed 

Plans are under way for the Sixteenth 
Regional Trust Conference of the Pacific 
Coast and Rocky Mountain States, which 
will be held at the St. Francis Hotel, 
San Francisco, California on October 19, 
20, and 21, rather than the originally 
scheduled dates in November, under the 
auspices of the Trust Division of the 
American Bankers Association, it is an- 
nounced by Robertson Griswold, presi- 
dent of the Division, and vice president 
of the Maryland Trust Company, Balti- 
more, Md. 

W. J. Kieferdorf, vice president and 
senior trust officer, Bank of America 
National Trust & Savings Association, 
San Francisco, who is General Chair- 
man of the Conference, has announced 
the appointment of committees. 
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Who’ll Buy Equities? 
British View of Long-Range Industrial Share Prospects 


UTTING war risks aside, the im- 

mediate outlook for equity shares 
depends on whether the present trade 
setback is a major or a minor one. Clear- 
ly, Great Britain is taking delivery of 
the industrial recession whose arrival 
Stock Exchange prices have been dis- 
counting so assiduously. 

Our business activity index has fallen 
9 per cent since last September, though 
it is still above the highest point of 
1929. Deterioration has been most 
noteworthy in the textile trades. Though 
re-armament orders, so far, have not en- 
tirely staved off recession, the steel and 
engineering trades are still relatively 
busy. 

Internationally, the setback has been 
most marked in the United States and 
in countries with important textile in- 
dustries and/or a considerable export 
trade. Finally, it would seem that the 
full repercussions of the steep decline 
in world commodity prices during the 
last twelve months have not yet been 
seen. 

Lack of Definite Trend 

Translated into investment terms, 
these conclusions do not rule out the 
possibility that the present business re- 


Ordinary Share Prices 
June 1890-100 
1 Annual Figures — 
Ten Years Moving Average — 
Trend 


cession, though it has still some way to 
go, may be less severe than its prede- 
cessor. Contemporary share values ob- 
viously discount a more considerable 
setback than has, as yet, been expe- 
rienced. 


Unfortunately, however, it must be 
admitted that the same facts are cap- 
able of a less consolatory interpretation. 
This absence of finality, indeed, ex- 
plains the market’s undecided and 
trendless state in many recent weeks. 


But coming months will at least de- 
cide the question, one way or the other, 
and in that connection (again exclud- 
ing the possibility of war) two most 
useful pointers for the investor will be, 
first, events in the United States of 
America, and, secondly, the course of 
world prices. 


Investing Within the Cycle 


Since self-respecting prophecy, at the 
moment, can hardly go further, it may 
be more profitable to ask what is likely 
to happen to equities, not in the next 
year or even the next five years, but in 
the next few decades. Even a genera- 
tion is not too large a time-unit for a 
really well-considered investment pol- 
icy; for the essentially continuous and 
dynamic nature of equity share invest- 
ment governs both its technique and its 
objectives. 

The violent ups and downs which 
have been characteristic of ordinary 
share values, particularly since the war, 
suggest an exceedingly promising field 
for research into the possibilities of 
market operation “within the cycle,” 
based on purchases on a rising curve 
of prices and sales, followed by com- 
plete abstention from the equity mar- 
ket, in the declining phase. 

As yet, however, that is a policy 
chiefly for investors who are exception- 
ally well informed, agile and lucky. For 
most people, cyclical fluctuations are 
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still trials and tribulations which must 
be endured because they cannot be 
cured—a species of light affliction 
which should eventually bring the prize 
of long-term capital appreciation. 

Regarded from this angle, the chart 
given on this page may bring more com- 
fort than reams of prophecy. On it we 
have plotted: (1) annual average fig- 
ures, for the last thirty years, of ordin- 
ary share prices, according to the Lon- 
don and Cambridge index; (2) a ten- 
year moving average of these annual 
observations; and (3) a dotted trend 
line, which, for the thirty years, is in 
fact a straight line. 


A Long-Rising Trend 


Within this chart, in brief compass, 
is an epitome of all the arguments for 
long-term ownership of equity shares. 
During the last thirty years, despite the 
Great War and its legacy of economic 
difficulties and crises, ordinary share 
values have appreciated on the average 
by no less than 3% per cent. per annum. 
At the moment, prices are below, rather 
than above, the trend line. Is the trend 
itself likely to continue? 

Before an answer is attempted, some- 
thing may be learned by a glance still 
further back into the past. Thanks to 
the scientific labors of the compilers of 
the London and Cambridge index, we 
have been able to chart the course of 
representative British equity share prices 
since 1867. To this we have added an 
index of commodity prices for the whole 
of the nineteenth century. Examina- 
tion of the figures confirms the view, 
expressed in an earlier article, that 
fluctuations in share values have been 
far more violent after than before the 
war. 


From 1867 to 1914, market cycles 
tended to run in series of three, a rela- 
tively large upward and downward 
movement being succeeded, more or less 
regularly, by two smaller ones. During 
that period, the trend of equities was 
steadily rising, but with a much slight- 
er gradient than in post-war years, the 
average annual rate of increase over the 
whole period of nearly half a century 
being approximately 1 per cent. 


TRUST COMPANIES 


Commodity and Share Prices 


Now, the growth of the national in- 
come is the really fundamental factor 
in long-term equity prices, and in the 
half-century before the war, the rise in 
general prosperity was exceptionally 
rapid. But the trend of commodity 
prices was, on the whole, adverse. Aver- 
age prices had been halved in the first 
fifty years of the nineteenth century. 
Although new gold discoveries caused 
some appreciation in prices during the 
fifties and ’sixties, the downward trend 
was resumed in the early ’seventies and 
was only partially offset by a new rise 
after the establishment of the Trans- 
vaal gold-mining industry. In the pre- 
war period, increasing population and 
prosperity were pushing equity share 
values one way, while commodity prices 
were pulling, albeit with unequal force, 
in the opposite direction. There was, 
in fact, a significant degree of corre- 
spondence in the timing of changes in 
commodity prices and shares prices 
during the whole of the period before 
the war. 

What, then, of the future? Inves- 
tors may assume, as an initial premise, 
that the population of Great Britain and 
other western countries will shortly 
cease to expand and, almost certainly, 
will begin to decline. Obviously the 
shares of companies engaged in indus- 
tries whost past advance has owed more 
to the increasing numbers than to the 
rising standard of living of the popula- 
tion, will hold out diminished attrac- 
tion in future. But the progress of new 
invention and other factors may well be 
powerful enough to prevent a corre- 
sponding decline in national prosperity 
as a whole, and even to produce a furth- 
er long-term rise in national income. 


Outlook Favors Equities 


If that be so, then, from the investor’s 
viewpoint, much may depend on whether 
the “pull” of commodity prices is with 
or against the trend of share values. 
Perhaps the most remarkable feature 
of the last three decades has been the 
lack of success of all measures which 
might have been expected to produce a 
permanent rise in prices. The war and 
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its aftermath carried prices, in 1920, to 
approximately three times their pre-war 
level. Yet by 1931-32 the index was ac- 
tually lower than in 1914. Since 1931 
the majority of the world’s currencies 
have been devalued, and the monetary 
value of the world’s gold reserves has 
been doubled. Yet prices after a mod- 
erate recovery are falling again. 

It may be, however, that an attitude 
of fatalism, however natural, is danger- 
ously inappropriate in this context. 
There have been many upward adjust- 
ments in the currency price of gold in 
the last six hundred years, and each has 
been the precursor of a period of rising 
prices. If the world were to apply the 
credit-creating technique learned in the 
last century to the gold reserves avail- 
able today, not even the restraints of 
autarky on international trade (whose 
growth made so large a contribution to 
increased wealth in the last century) 
might be powerful enough to offset the 
impetus toward higher prices, particul- 
arly if it were reinforced by a regime 
of Budgetary disequilibrium and in- 
flated State expenditure. In that event, 
commodity prices would be a stimulus 
to, rather than a brake on, rising equity 
share values. 

The conclusion of the whole matter 
may be that, even if the long-term trend 
of share prices fails to maintain in- 
definitely the exceptionally rapid up- 
ward course of the last thirty years, its 
general direction is still likely to be 
favorable. The ordinary share has a 
substantial claim on the attention of 
serious investors. 

From The Economist, London, June 25, 
1938. 


Foreign Tax Laws Translated 


The Joint Committee on Internal Rev- 
enue Taxation of the Congress has begun 
to distribute the first of a series of trans- 
lations of foreign tax laws prepared un- 
der the supervision of the Department. 
Initial statutes to come off the presses 
are the “Inheritance and Gift Tax Laws 
of Sweden.” “This material should be 
of genuine value in the formulation of 
future tax legislation,” Acting Secretary 
of the Treasury Magill said. 


“Legal List” Revision 


Commenting on recent efforts to obtain 
a reform of the Trustee Act of Great 
Britain, as it concerns rules for deter- 
mining investments legal for trustee 
funds, The Economist of London, in a 
recent issue cited the most recent rebuff, 
contained in Sir John Simon’s statement 
before the House of Commons in June, 
and states: 

“The question, indeed, is perennial, 
and the answer itself might be described 
as a hardy annual. In answer to a sup- 
plementary question, the Chancellor of 
the Exchequer reminded Mr. Assheton 
that the Cave Committee which exam- 
ined this matter “some years ago”—its 
report, in fact was presented in 1928— 
found in favor of the present rules. It 
is, of course, true that the Trustee Act 
merely prescribed certain tests for the 
award of trustee status, and does not 
proclaim a selected list of securities. 


“In actual fact, during the phase of 
low interest rates the scope of its rules 
has been greatly reduced, for certain 
dated stocks are inadmissible if they 
stand at a premium of more than 15 per 
cent., or at any premium if redeemable 
within fifteen years. The loss of status 
by many railway stocks, eligible in ear- 
lier times, has further reduced the range 
of investments open to trustees. And 
critics have no difficulty either in dis- 
closing the dubious investment principles 
by which certain stocks are included, or 
in proving the manifest quality of many 
stocks which, largely by accident of the 
calendar, remain outside the charmed 
circle. Parliament must remain the final 
arbiter of trustee status. 

“But revision of the list under the 
present system must always be piecemeal 
and unduly prolonged. We venture, there- 
fore, to revive a suggestion, ventilated in 
these columns some years ago, that a 
statutory commission should be set up— 
consisting, say, of a judge or eminent 
barrister as chairman, a representative 
of the Stock Exchange, a banker, an ac- 
tuary, an accountant, a Treasury official 
and the Public Trustee—which would un- 
dertake the revision of the trustee list as 
investment conditions changed.” 





Developing Trust New Business 


“Show” Business in Public Relations 


F a modern trust advertising man 

could roll back the years to the hey- 
day of the old medicine man and calmly 
observe the Doc’s tactics from the shade 
of a tree in the vacant lot where the 
old boy had pitched his camp, this mod- 
ern expert in selling could take a few 
lessons from the old masters. 

When these geniuses in group psy- 
chology and group selling let down the 
back of their box-like wagons to form 
a platform for first a rollicking show 
followed by a fast talking, joke crack- 
ing salesman who could apply the pres- 
sure red hot at the opportune moment, 
no one with as much as fifty cents in 
his pockets was safe. 

The comedians, one at least is usual- 
ly a black face, in going into their slap- 
stick comedy test the audience with 
varied colored jokes and puns. If a 
risque joke provoked only a scattered 
laugh or muffled titter, the head man 
would call down the offender and apolo- 
gize profusely to the ladies; on the oth- 
er hand if the joke brought loud guf- 
faws from the crowd in general, the 
head man gave the go ahead signal. 

In other words the crowd was given 
the type of show it wanted irrespective 
of what the medicine man himself de- 
sired. The old boy was a smart enough 
salesman to realize that he must hold a 
crowd as well as attract one. Test mail- 
ings to determine interest is the pres- 
ent method of trust companies. 

The means he employed were elemen- 
tary but are still the fundamental prin- 
ciples of all selling. A good show was 
interrupted in the most hilarious spot 
to bring out that Doc. Wallop’s Snake 
Oil was a cure all, but these “spot” an- 
nouncements were just long enough to 
make all start considering their ail- 
ments or those of some member of the 
family. The final effort in selling was 
yet to come. 


Our present methods, particularly 
those employed by the radio, are al- 
most identical. Of course, the outward 
similarity to radio is obvious; however, 
the method is and should be applied to 
other advertising and personal selling 
as well. 

In periodical advertising the illustra- 
tion is the show which attracts the 
crowd and the accompanying copy 
gradually builds interest and the need 
for the service it sells until the punch 
lines at the close ask one to clip a cou- 
pon or call at the nearest office. 

During the performance our sales- 
man, the medicine man, is selling him- 
self; his genial personality fairly ra- 
diates friendliness and during his spot 
announcements he builds the crowd’s 
confidence in himself and his “cure all.” 
He virtually permeates sincerity and in- 
variably has a ready intelligent answer 
for whatever questions are popped at 
him. 

The Utah Bankers Association em- 
ploved good sales tactics at their recent 
convention at Salt Lake City. The pub- 
lic was invited to attend one of the 
nightly sessions and to give them an 
incentive to turn out, Deanna Durbin, 
young screen star, sang several songs 
and Merle Thorpe, editor of Nation’s 
Business, was the principal speaker. 

The idea behind the whole schem® 
of inviting the public, of which over 
twenty thousand attended, was ex- 
pressed by H. M. Chamberlain, vice 
president of the Walker Bank and Trust 
Company of Salt Lake City, when he 
said: “We decided that, in the past, we 
have all-been talking to ourselves, so 
we branched out to get the class that 
needs conversation.” 

Bankers are not generally recognized 
as interesting entertainers—movie act- 
resses are. The Utah fellows were 
astute enough to realize their shortcom- 
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ings and employed aid which would give 
them a well rounded program. 
i 

The American National Bank and 
Trust Company of Chicago is contin- 
uing their advertising campaign, “The 
letters of a business man to his son.” 
This was first reported in our October 
1937 issue, however the bank seems 
equally enthusiastic over the program 
today as it did last year. 

Arthur H. Evans, vice president of 
the banks says: “To my mind it has 
been the best financial advertising pro- 
gram that I have seen in recent years.” 
It speaks very highly for the success of 
the advertisements when the practice, 
having been continued for the second 
year, is still thoroughly approved. 


Sixteen of the forty-eight letters were 
devoted to trust topics and the bank 
feels that their trust copy has perhaps 
been most successful in their endeavor 
to “humanize” the services of a bank 
for the reading public. 


4 Business Life Insurance Trust 


Letters of a business man 
to his son 


I note with keen interest what you of several instances where it has worked. 


y the ruinous liquidation of your 
s business following the death 
elong partner, John Stevens. 

It doesn’t seem right that George—nor 
the Stevens heirs either, for that matter— 
should have been forced to sell out when 
everything was at an all-time low, and to take 
such a large loss on something to which he 
and Stevens had devoted so many valuable 
years of their lives. 

Well, there is no use crying over spilled 
milk, but | cannot refrain frum saying that 
this tragedy might have been averted, had 
your uncle and Stevens known about the 
possibilities of a Business Life Insurance Trust. 

This type of trust is designed to avoid 
just what happened to George’s business. 
While 1 don’t know all the details 


Of its set-up and operations. | do know 


As I understand it, each partner or stock- - 


holder deposits with a Trustee his interest in 
the business together with life insurance 
policies for the agreed value of such interest, 
Should one of them die, the Trustee collects 
the insurance and turns it over to his estate 
in settlement of his interest in the business. 

Result: his estate receives immediate cash, 
and control of the business remains undis- 
turbed. 

You are still young and at some future 
time will probably build up a business just 
as your uncle did. It is possible you will have 
one or more associates with you. If George's 
tragic experience proves of some future 
guidance to you, it will not have been en- 
tirely in vain. 

Affectionately, 


Dap. 


AMERICAN NATIONAL BANK 
AND TRUST COMPANY 


of Chicago 


LA SALLE STREET AT WASHINGTON 


COMMERCIAL 


CHECKING 


SAVINGS ° TRUSTS 
‘ 


Member Federal Deposit Insurance Corporation 


The Browns Moved 
To Another State 
And His Widow 
Had to Get a Job 


Heary srown provided wel for tis fansity. Me tucked » goodly fortune away ts 
qilt-edge securities and real estate. He made s will providing for every contingency, 
and dividing his estate exactly as be wanted tt to be. 

Bot when be died. his widew got only part of the estate. For the Browns bad, 
fm the meantime, moved (o another state, and his will—iegal where it was érews— 
was not recognized in the mew state. 

State laws vary radically in the matier of wills—and im many other matters, 
Wren you move from one state to another, it is wise te find s geod lawyer is your 
new home—and have him review all such matiers. He will know what needs to be 
considered. ond how it should be altered with your change of residence. He will alse 
tell you how the troublesome question of estate taxes should perhaps play © laree 
part in the methed of distributing your property. 


THIS IS THE FOURTH (% A SERIES OF MESSAGES 
SPONSORED BY THE ATLANTA BAR ASSOCIATION 


An organization composed of lewvers whe agree to abide by 
legal ethics and to submit themselves to the discipline of the bar. 


The Atlanta Bar Association is spon- 
soring a series of messages addressed to 
the public. The foregoing reproduc- 
tion is the fourth of a series to appear 
in Atlanta newspapers. 


The copy states: 


“Henry Brown provided well for his 
family. He tucked a goodly fortune 
away in gilt-edge securities and real es- 
tate. He made a will providing for 
every contingency, and dividing his es- 
tate exactly as he wanted it to be. 

“But when he died, his widow got 
only part of the estate. For the 
Browns had, in the meantime, moved to 
another state, and his will—legal where 
it was drawn—was not recognized in 
the new state. 

“State laws vary radically in the mat- 
ter of wills—and in many other matters. 
When you move from one state to an- 
other, it is wise to find a good lawyer 
in your new home—and have him re- 
view all such matters. He will know 
what needs to be considered, and how 
it should be altered with your change of 
residence. He will also tell you how 
the troublesome question of estate 
taxes should perhaps play a large part. 
in the method of distributing your prop- 
erty.” 





Some Good Ideas 


Gentlemen: 

I have read with a great deal of in- 
terest the article in Trust Companies 
Magazine for June, entitled “Trust Pow- 
ers”, by Leon Schaefler. I believe it 
would be an excellent idea to have this 
put in pamphlet form, for banks to use 
when consulting with their attorneys, as 
it contains some very good ideas. 

Albert W. Ballentine 

Vv. P. & T. O., The First National Bank & Trust 

Company, Montclair, N. J. 

[Edit. Note: Trust Companies invites 
trust men who are interested in this article 
to advise us of their desire to obtain re- 
prints, as we will be glad to make them 
available if a sufficient number order them, 
to permit low rates. ] 


Trust Powers 


Dear Sir: 

It is quite apparent that the clauses 
in the article “Trust Powers” in your 
June issue, are very well worked out 
and, in fact, in some respects the most 
elaborate that I have ever seen on cer- 
tain particular points. 


The first paragraph attempts to give 
the trustee the same powers as the 
grantor would have, and then the re- 
maining pages indicate that the drafts- 
man doubts very much whether he has 
succeeded in doing so, because he takes 
great pains to show just how much auth- 
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Open Horum 


A Clearing House of 
Fiduciary Views 


Readers of Trust Companies Maga- 
zine are invited to express opinions, sug- 
gestions and inquiries on matters of in- 
terest to fiduciaries, for presentation and 
discussion in this department. 


ority the grantor does really intend to 
give the trustee; all of which would not 
only be superfluous, but highly confus- 
ing to the ordinary layman if it were 
possible to rely upon the universality of 
the first paragraph. 

However, in view of the probable in- 
terpretation of the first paragraph as 
distinctly colored by the fact that we 
have a grantor conferring power upon 
his trustee, it is no doubt highly advis- 
able to treat the matter in great detail 
on the theory that the universality of the 
first paragraph can by no means be relied 
upon. Whether you -really gain any- 
thing by a universal first paragraph, 
followed up by very detailed other para- 
graphs, is a question upon which reas- 
onable minds might differ. 

Clause First, paragraph (a). On the 
theory that all of the powers intended to 
be vested in the trustee should, as a 
matter of precaution, be specifically men- 
tioned, it might be pointed out that, ap- 
parently, there is no express power to 
sell securities of the trust estate for the 
purpose of making payments out of 
corpus where directed by the trust in- 
strument, which it no doubt, in certain 
instances, would direct. The language 
concerning the proportion of invest- 
ments, which appears in several places 
in this draft, is probably advisable. The 
power to retain securities which do not 
comply with the requirements is no 
doubt good. However, if paragraph (a) 
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means that any securities whatever may 
be bought, are we not met with the doc- 
trine that the court will necessarily con- 
strue this to mean securities which would 
be bought in the proper exercise of a 
discretion by a trustee under such a 
clause; in other words, while not limit- 
ing the purchase to securities strictly 
legal for trustees, nevertheless, bearing 
in mind at all times that the purchaser 
was a trustee and had to act within the 
limits of his powers with the degree of 
care exacted of a trustee. 


Paragraph (b). We have been consid- 
erably troubled about the possibility of 
loss where securities are registered in 
the name of a nominee or custodian. We 
do not regard it as dangerous to have 
securities kept unregistered, because 
then adequate precautions are ordinarily 
taken as a matter of course to prevent 
embezzlement of this nature of securi- 
ties. 

However, securities which could be 
registered in the name of a trustee, dis- 
closing the trust, and are not so regis- 
tered, presents a problem I have in mind. 
Our present attitude is to recommend 
against giving this power to a trustee, 
and we do not insert it in the trust in- 
strument unless mandatorily directed by 
the grantor. 


Paragraph (c). Would it not be well 
to insert the idea that these various 
things may be done for the best interests 
of the estate? We have particularly in 
mind the authority to waive unpaid ac- 
crued interest or accumulated dividends 
on any investments. Such action would 
be justifiable only where there was some 
compensating advantage to the estate. 


Paragraph (g). It seems that the 
distribution of corpus where necessary 
for the maintenance, support, comfort, 
education and expenses of the last ill- 
ness and burial of a beneficiary is in- 
tended to be made without reference to 
the fact that in truth it may not be ne- 
cessary at all because of other assets 
which the beneficiary has. The word 
“necessary” and the clause “without re- 
gard to the financial condition of such 
beneficiary” bring about an ambiguity. 

Paragraph (h). This authorizes in- 
vestment in consolidated funds, as to 
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which opinions might differ. Certainly, 
if there was any lax handling or confu- 
sion in a trust department, the fact that 
all of the investments were intermingled 
into consolidated funds would make it 
much more difficult to ever straighten 
out or even to detect irregularities as 
they were going on. 

Paragraph (k). The unlimited power 
to appoint agents with discretionary 
powers is possibly too broad. The dele- 
gation of ministerial authority is another 
thing, but presumably the grantor has in 
mind the discretion of the particular 
trustee and the unlimited authority to 
redelegate this discretion is subject to 
question. 


Clause Fifth. It is new to us and not 
done in this city, so far as we know, to 
deduct principal commissions when the 
trust starts. This would seem to be 
payment in advance. 

Clause Eleventh. If a distributive 
share vests in a minor absolutely, not- 
withstanding minority, would not the 
state law require the appointment of a 
guardian? And if you want to avoid 


the appointment of a guardian, then 


should you not vest the minor’s interest 
in the trustee in lieu of vesting it in the 
minor? 

Should provision not be made for the 
death of a minor without attaining the 
age of twenty-one years? 


Clause Eighteenth. It seems customary 
to allow the grantor certain authority, 
even though he is not a co-trustee. If, 
however, the third party, be it the gran- 
tor or someone else, who is supposed to 
give instructions to the trustee, does not 
do so, we should suppose that the trus- 
tee would nevertheless be obligated to 
act as a fiduciary in the matter. It seems 
to us to create an anomalous situation 
where the real trustee is not the party 
who is required to exercise the discre- 
tion as trustee, but may shelter itself 
behind the action or non-action of some 
other person. We have adopted the 
policy of refraining from requiring the 
trustee to consult or be guided by any 
other person excepting only the grantor, 
and even then we put this in the shape 
of a veto power or a particular consent. 

A Midwestern Attorney at Law. 



































Those Trust Fees Again 


ARTHUR F. MERRILL, Formerly Tax Manager, 
The Union-New Haven Trust Company, New 
Haven, Conn. Bankers Magazine, June 1938. 


NTIL eight or ten years ago trust de- 

partments of banks, generally speak- 
ing, were not expected to show a profit. 
At best, trust business in those remote days 
was a source of some new commercial busi- 
ness, or a means of advertising the institu- 
tion’s name. The word “trust” incorporated 
in the company’s staid advertisement did 
have, without doubt, a “solid” ring in the 
ear of the general public. 

But from the day of the historic “holiday” 
declaration the picture acquired a different 
aspect. Every department of every bank 
destined to remain open was subjected to 
the closest scrutiny, and had to be present 
or accounted for in the black column. A 
condition of eager inquiry and tentative 
practice exists in whole sections of the 
country today. 


The Problem in Particular 


Logically to present the points involved, 
and the reasons why the level of trust fees 
needed a lift in the first place, let us con- 
sider some facts that have made the fee 
question the “problem child of trust com- 
panies.” 

First may be mentioned the increase in 
departmental costs during the last ten years, 
especially in the clerical and executive over- 
head. This is far from implying that any 
appreciable rise in the individual salary level 
has taken place during the decade. It does 
mean that the number employed in what 
we might term extra-routine activities, has 
greatly increased. 

The necessity for such an added burden 
is quite obvious when we consider the re- 
quirements of government in the form of 
tax detail and other reports. 

Many trust companies, in which the plac- 
ing of funds formerly was the duty of an 
investment committee, have been forced, by 
the complicated and unpredictable security 
markets of recent years, to supplement the 
committee’s judgment with an investment 
department. Although investment depart- 
ments are usually small in man-power, ex- 
perts come high. 
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Again, numerous real estate departments 
have been born during this period. While 
a fair share of the real estate department’s 
work is for the commercial side, trust ac- 
counts still suffer an occasional attack of 
flatulence due to an over-indulgence in 
slightly sour mortgages. 

A second potent incentive for increasing 
trust fees is the drastically lowered return 
experienced in the banking departments. 

In the state of Connecticut for a long 
time the custom of basing charges on either 
income or principal alone has been felt to 
be most unfair to everyone concerned, ex- 
cepting perhaps the remaindermen. To date, 
little seems to have been done to correct 
the inequity; but at the present time two 
state banks are preparing a test case which 
should clarify the atmosphere. So impor- 
tant and of such wide-spread interest are 
the principles involved that costs of the 
trial will be cheerfully borne by banks 
throughout the state. 


Some Answers 


The desirability of a uniform scale of 
fees throughout a given area is so appar- 
ent that the subject needs no clarification. 
However, the method used to arrive at that 
uniformity is important. 

The first step is to establish a floor of 
costs. This is no job for a tyro; nor is it 
usually wise for a member of the bank 
staff to attempt the work. No matter how 
capable the latter may be, he is too near the 
objective entirely to avoid astigmatism.* 
There are first class accountants available 
who specialize in bank cost finding, and 
whose experience history is a very real aid. 

The next step is to determine the size 
of profit desirable. In almost any other 
business stating the problem in those words 
would be taken as a joke. But no irony is 
intended. A trust department definitely 
does exist for a purpose other than money- 
making. If trust departments were not 
considered by the majority as, to a great 
extent, public service institutions, govern- 
ment would not take steps to insure the re- 
peated, triumphant emergence of trust funds 





*If a member of the staff does undertake cost 
finding the A.B.A. Trust section will supply some 
very useful figures. 
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from the ruins of closed banks. Therefore 
an equitable and safe profit should be made. 
We might say unfailingly made, if possible. 
In states where the ceiling is not clamped 
down by statute, determination of limits is 
largely in the hands of the banks. 


A practical method for discovering the 
amount of gross profit desirable can only 
be suggested here. Figure the total out- 
of-pocket expense for the department for a 
year. Over and above such outlay a mar- 
gin of 50 per cent. should prove adequate, 
unless a reserve for technical errors and 
lawsuits is to be carried in lieu of insur- 
ance. If the reserve is carried 15 per cent 
additional must be figured. Fifty or 65 per 
cent gross profit is conservative when we 
consider that from that amount must come 
a return on capital, technical and mechani- 
cal improvements, research, contribution to 
the general ledger accounts, etc. 


A Few Thoughts on Costs 


Experience and accurate cost data invite 
the following observations: 


Analysis of trust departments generally 
shows an adequate fee is being received 
from estates. 


An even break is usually shown on court 
trusts. 


Custody accounts do not hold their own. 
One reason for this, particularly in re- 
spect to large attorneyships, is the fact that 
the owners of such funds foster an innate 
conviction that they know more about costs 
and value of service than the bank does. 
Since custody accounts are a prolific fount 
for new business a rare brand of courage 
is needed to insist upon their paying as 
they go. 


Corporate trusts of small banks always 
list in the red. 

For obvious reasons charity accounts are 
invariably carried at a loss. Although such 
an explanation probably never does apply, 
canny tact, if nothing else, would dictate 
leniency in those cases. 


The only avenue for relief in states where 
trust fees are too low, and are held there 
by legislation, is to get certified figures 
from a recognized trust analyst and present 
the results to the governing body, through 
the proper channels. 


Care should be taken when arriving at a 
uniform set of fees for a section or a state 
group, not to use any one organization in 
the area as a criterion. There exists too 
wide a spread in relative efficiency. 
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A Final Thought 


One more thought occurs regarding 
charges to individual accounts. Never will 
the ultimate in justice be attained until such 
time as all trust officers keep an accurate 
service calendar, a system similar to that 
practiced by attorneys. 


A prominent New York trust analyst 
has said that, from his experience, one out 
of every three trust departments should 
go out of business, unless they frankly con- 
tinue their existence for no other purpose 
than public service. He referred chiefly to 
departments too small to make money with 
their present volume and located in a ter- 
ritory lacking promise for the near future 
or harboring too strong competition. 


The main reason why volume is so im- 
portant to profitable operation is the re- 
sulting susceptibility to departmental divi- 
sion. The old question of the division of 
labor, with the emphasis on the mainten- 
ance cost of the various classes of that labor. 
Right here is where the small department 
must lose out. Little chance of economy 
exists if the highest paid man in the de- 
partment (when he is, perhaps, the only 
one) does all grades of work. 


(Qe 


Other Articles Recommended: 


Death Taxes on Completed Transfers Inter Vivos— 


‘Michigan Law Review,” June, 1938. By Lorentz 
B. Knouff. 
Taxing Tax-Immune Income—‘“California Law Re- 


view,”’ July, 1938. By Sydney A, Gutkin. 


Q-——--+ 
Mortgage Pool Accountings Required 


Accounting for all mortgage pools oper- 
ated in Alleghany County, Pa., must be 
filed with the local Orphans’ Court by 
December 1, 1938, under a recent order 
of President Justice Thomas P. Trimble. 
These pools, which have been carried on 
by various trust institutions, have been un- 
der the supervision of the Orphans’ and 
Common Pleas Courts for the past four 
years. Banks affected include Bank of 
Pittsburgh N. A., Pennsylvania Trust Co., 
Turtle Creek Savings and Trust Co., Peo- 
ples-Pittsburgh Trust Co., Pool No. 1, 
Union National Bank, Potter Title and 
Trust Co., Colonial Trust Co., Fidelity 
Trust Co., Exchange National Bank, and 
Commonwealth Trust Co., Pools No. 1 
and 3. 


















































































































































































































































Wills of the Month 


Benjamin Nathan Cardozo 
Justice, Supreme Court of U. S. 


Benjamin N. Cardozo, justice of the 
United States Supreme Court, paid his 
highest tribute to corporate fiduciaries when 
he selected one of their number to carry 
out the intentions of his last will. Mr. 
Justice Cardozo named the City Bank 
Farmers Trust Company of New York City 
as an executor of his will. 

The New York Times stated in an edi- 
torial: “Laymen have rejoiced in the artist 
in Justice Cardozo, that touch of the qual- 
ities that make the poet which Graham 
Wallas said some judges of the higher 
courts should have, the scholar who seemed 
to have read everything, the deep-revolving 
thinker, the tolerant and kindly accepter 
of social change. Regret for such a loss is 
tempered with pride in him and his work. 
He belongs to the country and the world.” 

So universally accepted was Justice Car- 
dozo, that when President Hoover, whose 
nominations on earlier occasions had arous- 
ed bitter controversy, named him to the 
Supreme Court, the entire country hailed 
the selection, even though there were al- 
ready two judges on the bench from New 
York City. 

Few men in high office have ever inspired 
such love and confidence as did Justice Car- 
dozo. The judges and others who were 
unable to see “eye to eye” with him in 
many of his decisions have always had the 
greatest respect for his keen, impartial 
judgment. He will in all probability go 
down as one of our greatest justices. 


Thomas Ahearn 
Business Man, Industrialist 


Thomas Ahearn rose from a position as 
telegrapher to leadership in Ottawa, Can- 
ada, utilities and finance. He named in 
his will The Royal Trust Company of Otta- 
wa as sole executor and trustee of his will. 

While still in his thirties Mr. Ahearn or- 
ganized many utility companies. He was 
founder of the Chaudiere Electric Light and 
Power Company, merged with Ottawa Elec- 
tric Company in 1893 and absorbed by Ot- 
tawa Light, Heat and Power Company, of 
which Mr. Ahearn was president. 


Mr. Ahearn was president of the Ottawa 
Car Manufacturing Company, Ottawa Trac- 
tion Company, Ottawa Electric Company, 
Ottawa Gas Company, Ottawa Investment 
Ottawa Gas Company. 

He was a director of the Bank of Mon- 
treal, Bell Telephone Company of Canada, 
Canadian Westinghouse Company, Ltd., 
Northern Electric Company, Guarantee 
Company of North America, Royal Trust 
Company and Montreal Telegraph Co. 


Edward Otis Goss 
Manufacturer 


Edward Otis Goss, president of the 
Seovill Manufacturing Company, named 
The Citizens and Manufacturers National 
Bank of Waterbury, Conn., as executor and 
trustee of his estate. 

Mr. Goss began his career with the 
Scovill Company in 1888, one year after 
his graduation from college. He started as 
a draftsman and rose to a directorship of 
the company in only ten years. By 1900 he 
was made assistant treasurer, in 1911 gen- 
eral manager, a vice president and treas- 
urer in 1918 and president in 1920. 

The company expanded greatly under 
Mr. Goss direction. A number of other 
metal goods concerns were acquired and he 
increased the total valuation of Scovill Com- 
pany by $25,000,000. During the entire de- 
pression the company continued to pay divi- 
dends, at the same time keeping several 
thousand employees on the payroll. 


Edward Tuck 
Philanthropist 


Edward Tuck, wealthy philanthropist 
who has lived abroad for fifty years, named 
the Chase National Bank of New York City 
as co-executor of his estate. 

Those benefiting from Mr. Tuck’s gen- 
erosity during his lifetime included Dart- 
mouth College (he found the Tuck School of 
Business Administration), New Hampshire 
Historical Society in Concord; Hospital 
Stell and School of Domestic Economy, 
Ruell-Malmalson; City of Paris; France, 
Italy. 

He was decorated with the Grand Croix 
de l’Legion d’Honneur. 
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Individual Wealth—the Nation’s 
Gain 


George L. Burr 
Professor, Cornell University 


George L. Burr, Professor Emeritus of 
Medieval History at Cornell University, 
named the Tompkins County Trust Com- 
pany of Ithaca, N. Y., executor of his will. 

Professor Burr graduated from Cornell 
University in 1881 and continued his stu- 
dies at the Universities of Leipzig and Zur- 
ich and at the Sorbonne and the Ecoledes 
Chortres in Paris, joining the Cornell faculty 
in 1888; he was professor of Medieval His- 
tory from 1892-1919, and John Stambough 
Professor of History from 1919 to 1923. 

Professor Burr has been called the 
world’s foremost authority on the history 
of witchcraft and the rise of toleration, 
subjects on which he wrote his best known 
works. He was president of the American 
Historical Association in 1916-1917. 


Theodore Ahrens 
Manufacturer 


Theodore Ahrens who rose from a three 
dollar a week foundry boy to president of 
the American Radiator and Standard San- 
itary Corporation, world’s largest heating 
and plumbing manufacturers, named the 
Liberty National Bank and Trust Company 
of Louisville, Ky., trustee of his estate. 
After a grade school education, Mr. Ahrens 
went to work in his father’s brass foundry 
and after five years quit his job because 
his raise from $7.50 a week to $9 seemed 
inadequate to him. 

The start of his life’s work actually oc- 
curred in 1886 when he helped organize the 
Ahrens & Ott Manufacturing Company, a 
plumbing supply firm. At about the turn 
of the century he consolidated ten manu- 
facturers of plumbing fixtures into the 
Standard Sanitary Manufacturing Com- 
pany. He was made the first president of 
this company and headed the organization 
for thirty years. 

In 1929 he helped form The American 
Radiator and Standard Sanitary Corpor- 
ation. He relinquished presidency of the 
concern at the age of 75, but remained chair- 
man of the board until his death. 


Invitation to Trust Men 

Trust officers of institutions located in 
the 15 mid-western states are invited to 
attend the Mid-Continent Trust Confer- 
ence to be held under the auspices of the 
American Bankers Association on Sep- 
tember 29 and 30 at the Stevens Hotel 
in Chicago. 


The proportion of people affected by 
any decrease in wages or increase in 
unemployment is so large that such an 
event is invariably given the fullest 
publicity. Seldom, however, do we hear 
of the steady decline in the number of 
men of wealth which has been going on 
and on for several years, particularly in 
America. 


The reduction in the number of rich 
men is of vital concern to the commun- 
ity and to the nation. Everyone will 
readily admit that the essence of all en- 
terprise must entail a certain amount of 
risk. This is especially true in big bus- 
iness houses which, as their desire for 
expansion grows, use more money. The 
man of limited means cannot afford to 
take chances. 


When we hear of heavy losses in- 
curred by some financier of repute posi- 
tion and wealth we must realize, that it 
is a blow affecting far more than just 
the individual directly concerned. It 
may possibly mean the closing down of 
an industrial firm and throwing thou- 
sands out of work. 


Nor must we forget that the rich, be- 
sides financing industry and so enabling 
wages to be paid and progress to be 
made, are very largely responsible for 
the development of the arts, and by their 
interest and practical expressions of ap- 
proval and sympathy, are the means of 
ensuring employment to many people. 


No democratic nation can do without 
rich men indefinitely, for without their 
assistance in finance, their ability to 
take risks, its commerce and industry 
would suffer and its numbers of unem- 
ployed consequently increase. We can 
only hope that it is but a temporary 
phase and that, before very long, the 
world in general will return to the con- 
ditions which brought so much strength, 
stability and progress in their wake. 


Selfridge & Co. Ltd. of London, Eng. 


(From New York Herald Tribune, May 5, 1938.) 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—tTrust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 


Trust Company of Georgia 
ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris 


Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr.—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 








































a ln i nae . 
CAN a SR SER anata Ne pie Se ica i 


ron 


Erroneous Distribution of Estate 
Under Court Order Protected in 
Absence of Fraud 


Illinois—-Appellate Court 
In re Estate of Togneri, 296 Ill. App. 33. 


Decedent died in Italy a resident of Illi- 
nois. Administrator was appointed in 1932 
and distribution was made in 1933 to heirs 
as determined by the court. Administra- 
tor’s accounting was approved. In 1936 a 
son appeared and claimed entire estate. 

HELD: In the absence of fraud courts 
will afford protection to an administrator 
who in good faith has distributed the assets 
of an estate pursuant to the court’s order 
and ordinary rules governing jurisdiction by 
personal or constructive notice are not ap- 
plicable to the administration of the estates 
of deceased persons. Since proceedings in 
the Probate Court are not actions between 
party and party, but rather in the nature 
of a proceeding in rem, acting directly on 
the res, which is the estate of the deceased, 
interested parties under legal disability are 
also bound by a judgment which operates 
on the res as distinguished from one which 
operates against persons. No fraud was 
established by the claimant and his only 
remedy is against the distributees. 

—_— OQ 
Distribution — Future Interests — 
Vested or Contingent—Vesting as 
Dependent on Survival 


California—Supreme Court 


Estate of Wallace, 95 Cal. Dec. 489, (reversing 
Appellate Court decision abstracted 65 Trust 
Companies 759, Dec. 1937). 


Decree of distribution in Wallace’s estate, 
following will, created residuary trust, in- 
come to be paid to widow to extent of 
$50.00 a month, balance of income to two 
daughters, and further provided that, upon 
death or remarriage of widow, the trust 
“shall terminate and said trustee shall dis- 
tribute the balance remaining in said trust 
fund” to the two daughters in equal propor- 
tions. One daughter, Margaret, predeceased 
widow. From decree distributing one-half 
of trust to Wallace’s heirs at law, Mar- 
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Distribution—Administrator Making 





garet’s heirs and administrator appeal, 
claiming her interest vested. 

HELD: Decree reversed. Expression 
“shall distribute” construable as meaning 
that on death of widow trustee should dis- 
tribute or deliver possession of the trust 
res. Expression “shall distribute” does not 
create trust to convey or render conveyance 
by trustee necessary to pass title. Intima- 
tion is rule might be different if decree of 
distribution required conveyance by trustee 
on termination of trust. 


NOTE: Although present opinion does 
not cite Estate of Hamon, 136 Cal. App. 
517, it seems to overrule that case. Present 
decision does not resolve all inconsistencies 
in California decisions regarding this point 
but tends to break down mechanical rule 
applied by Appellate Court in same case and 
in Estate of Hamon which made sole test of 
vested or contingent depend on whether 
gift is in form presently to beneficiary with 
possession or enjoyment or both postponed, 
or to a trustee who is required to take some 
further action, as, for example, to transfer 
or deliver or distribute fund to beneficiary 
upon certain contingencies. The interven- 
tion of trustees is generally held to be im- 
material in determining whether an estate 
is vested or contingent. Note, 9 L. R. A. 
215; L. R. A. 1918 E 1127. 

The following are California cases in’ 
which future interests were held vested: 
Estate of Yates, 170 Cal. 254; Estate of 
Budd, 166 Cal. 286; Williams v. Williams, 
73 Cal. 99; Estate of Reith, 144 Cal. 314; 
Estate of Backesto, 71 Cal. App. 409; Es- 
tate of Ritzman, 186 Cal. 567; Estate of 
Klein, 23 Cal. App. (2d) 708; Estate of 
Young, 123 Cal. 337; Dunn v. Schell, 122 
Cal. 626. 

Examples of future interests held contin- 
gent are: Re Rogers, 94 Cal. 526; Estate of 
Blake, 157 Cal. 448; Rhoda v. County of 
Alameda, 134 Cal. App. 726; Re Shoemake, 
211 Cal. 457. 

See generally. Note L. R. A. 1915C, 
1012; L. R. A. 1918E, 1097; 2 Simes on Fu- 
ture Interests, Sec. 347 et seq.; 26 Cal. Jur. 
1013; 22 id. 799; Kales on Future Interests, 
Sec. 329 et seq; 69 C. J. 609. 
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Investment Powers—Directors Per- 
sonally Liable for Improper Invest- 
ments—Self Dealing 


Oklahoma—Supreme Court 


Finley v. Exchange Trust Co. et al, 85 Oklahoma 
Appellate Court Reporter, 440, rehearing denied, 
80 P. (2d) 296. 


In 1926 Georgia A. Finley placed in 
trust with Exchange Trust Company the 
sum of $40,000 under the terms of a revoc- 
able, living trust which contained, among 
other provisions, a provision authorizing the 
trustee to deal with itself or any affiliate 
in making investments as freely as with any 
third person. 


Subsequently, she commenced an action 
in the District Court of Tulsa County, Okla- 
homa, against the trust company and oth- 
ers, including eighteen directors of the trust 
company, R. M. McCool, as_ liquidating 
agent of said trust company, and W. J. 
Barnett, Bank Commissioner, seeking a can- 
cellation of the trust agreement and judg- 
ment against the trust company and the 
directors for the sum of $40,000. 

From a judgment of the trial court in 
favor of the directors and against the trust 
company on the question of negligence, mis- 
management, etc. as to three investments, 
she appealed. 

HELD: Reversed. (From the syllabi) 

“Where a trust company holds the funds 
of numerous beneficiaries, such trust com- 
pany may properly deposit in a single trust 
account in another bank the funds of the 
several trusts, provided it keeps an accur- 
ate record of the contributions of the sev- 
eral separate trusts.” 

“A trustee having in its hands funds be- 
longing to several trust estates may com- 
bine same for the purpose of investment, 
provided the investments are in other re- 
spects proper, and proper records are kept 
showing the amount contributed by each 
trust estate.” 

“In the absence of a statute forbidding 
same, a trust agreement may provide and 
confer authority upon the trustee to sell 
securities owned by the trustee to the trust 
estate or buy securities owned or held by 
such trust estate, and such agreement is 
not void.” 

“Where a trust agreement authorizes and 
empowers the trustee to sell its own securi- 
ties to the trust estate thus created, or buy 
securities from such trust estate, the high- 
est degree of care and skill required of a 
trustee by the law in any case in making 
investments for the trust estate should be 
required of the trustee in such transaction.” 
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“Under a trust agreement granting the 
power and authority to the trustee to sell 
securities to the trust estate thus created 
or buy securities from such trust estate, the 
trustee in so dealing with the trust estate 
must act in the utmost good faith towards 
the trust estate, forgetting all self-interest; 
not honesty alone, but the punctilio of an 
honor the most sensitive, is the standard of 
behavior.” 

“The degree of care and prudence re- 
quired of directors of a trust company in 
the investment of trust funds has to be 
determined in each case in view of all the 
circumstances. They are required to use 
ordinary care and prudence. They may rely 
upon information and advice given them by 
executive officers and subordinates whom 
they employ, and whose probity and com- 
petence are not under just suspicion, but 
the ultimate responsibility as to the safety 
and propriety of the investment is upon the 
directors. They may rely upon executive 
officers and subordinates for information as 
to the facts, going to the status and condi- 
tion of securities offered, and are not re- 
sponsible for losses resulting from the 
wrongful acts or omissions of such subor- 
dinates. But in the absence of any show- 
ing of deception, it will be presumed that 
such subordinates have given the directors 
all the facts which ordinarily careful inves- 
tigation would develop, and that the direc- 
tors had such facts before them when they 
approve an investment of trust funds.” 

(I) 
Investment Powers—Purchase of An- 
nuity Not Authorized Where Trust 

Fund Set Up to Provide Stated In- 


come—Substitution of Trustee 


Iowa—Supreme Court 


First Methodist Episcopal Church of Ottumwa v. 
Hull, 280 N. W. 531. 


A testator left the sum of $10,000 to 
the Savings Bank of Ottumwa as trustee 
to invest and pay out of the earnings not 
to exceed $30.00 per month during the 
period of her natural life to Kate Smith, 
the net earnings over and above the 
amount paid her to accumulate and be 
added to the principal and to be distri- 
buted on the death of Kate Smith to 
certain designated charitable institutions. 
The designated trustee passed out of ex- 
istence and suit was brought by one of 
the charitable institutions against Kate 
Smith and the administratrix of the estate 
of the decedent alleging that the total 
assets of the estate were over $20,000 and 
that the only interest of Kate Smith was 
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to receive $30.00 per month during her 
life, the present value of which was less 
than one-sixth of the estate; that the 
charitable institutions were badly in need 
of funds, and that the defendants were 
ignoring the real intent of the testator by 
keeping the estate open and paying fees, 
and attorneys, and $30.00 a month regu- 
larly to Kate Smith. 


The petition further alleged that an 
annuity policy could be secured to pay 
Kate Smith a guaranteed monthly income 
of $30.00 per month during her life, and 
that the estate could be closed, and the 
balance of the funds remaining in the es- 
tate distributed to the charitable institu- 
tions entitled thereto. The petition also 
alleged that the provision in the will with 
regard to investment of funds had failed 
because the named trustee had passed out 
of existence, and therefore it was the 
duty of a court of equity to make equit- 
able provisions with regard thereto. 

A motion to dismiss the plaintiff’s peti- 
tion was sustained. 

HELD: A court of equity is not war- 
ranted in construing a will unless it is 
ambiguous and uncertain in its terms. 
This will provides for the payment of 
$30.00 per month to Kate Smith out of 
the earnings of a particular trust fund 
and is not ambiguous. The will does not 
authorize the expenditure of any of the 
funds of the estate to purchase a life an- 
nuity for Kate Smith. 

The passing out of existence of the 
named trustee does not affect the matter, 
for equity or the probate court can ap- 
point another trustee. 

A court of equity cannot interfere with 
the plain and ordinary proceedings of the 
probate court in settlement of estates 
pending therein. The probate court and 
not the equity court has exclusive juris- 
diction of the matters raised in the plain- 
tiff’s petition. 
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Investments—Liability of Bank for 
Participating in Unauthorized 
Transactions 


New York—Court of Appeals 


Stark v. National City Bank of New York, de- 
cided July 7, 1938. Not Yet Reported. 


An administratrix sued a bank (among 
others) for money damages alleged to have 
been suffered by the estate because the bank 
aided her in an unauthorized exchange of 
Bancitaly and Bank of Italy shares left by 
the decedent for shares of Transamerica 


Actuarial Calculations 


For Estate & Inheritance Taxes 


S. H. & Lee J. Wolfe 


Consulting Actuaries, Auditors & Accountants 


116 JOHN STREET, NEW YORK, N. Y. 


*Lee J. Wolfe, C.P.A., F.S.S., F.C.A.S. 
*Wm. M. Corcoran, F.A.S., F.C.A.S., A.A.1.A. 
Jos. Linder, F.C.A.S., A.A.S. 

*Authors of Wolfe’s Inheritance Tax Calculations. 


Corporation. In addition to giving up the 
old shares the administratrix paid some 
$2,000, which she borrowed, in order to re- 
ceive the new shares. There was practical- 
ly no market for the old shares while the 
new shares were actively dealt in on the 
New York Curb. Five years after the 
transaction, when the market value of the 
new shares was only a fraction of the value 
at the time of the questioned transaction, 
the plaintiff sued to recover the value of 
the old shares which had been surrendered 
and also the cash paid therewith. 


The trial court determined that the trans- 
action amounted to an unauthorized invest- 
ment by a fiduciary in which the defendant 
bank had wrongfully participated. (161 
Mise. 51) The Appellate Division confirm- 
ed the liability of the defendant bank and 
only modified the judgment below to make 
it clear that the defendant bank would be 
able to enforce its claim over for contri- 
bution from the administratrix individual- 
ly because she was as an individual equally 
responsible for the loss. (253 App. Div. 
801) 


HELD: Reversing the judgment below, 
the defendant bank was not liable, because 
it merely permitted the administratrix to 
do what might be regarded by a prudent 
person as a step in the administration of 
the estate; the wrong which was suffered by 
the estate was not the giving up of the old 
shares for the new shares but was the 
improper retention of the new shares, in 
which the defendant bank did not partici- 
pate. The court recognized that there were 
conflicting considerations of policy: one, the 
policy against encouraging breaches of 
trust, the other, the policy of not imposing 
such responsibility on third parties as would 
hamper ordinary commercial transactions 
and delay legitimate transfers. 
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The court declared, however, that there 
was no need for it to resort to the last 
mentioned policy because it considered that 
the administratrix was justified, if not re- 
quired, to avail herself of the opportunity 
to convert shares for which there was no 
active market into those for which there 
was an active market. Although the re- 
sult is unquestionably sound, it would seem 
unsafe for fiduciaries to consider this case 
as an authority for the general proposition 
that administrators may make investments 
or for the proposition that fiduciaries with- 
out express authority therefor may enter 
into transactions of the kind under review. 


0 


Investments—Meaning of Direction 
to Purchase Security, Interest- 


Bearing in a Certain Amount 


Missouri—Supreme Court, Div. No. 1 
Marr v. Marr, 117 S. W. (2d) 230. 


This was an action in equity to con- 
strue and enforce a trust created by a 
clause in a will which when boiled down 
by the, Supreme Court read as follows: 


“T direct that my executor to use suf- 
ficient of funds to purchase a security, 
interest-bearing in the sum of Five Hun- 
dred and no/100 Dollars ($500.00).” 


The executrix contended that this clause 
required her to place in trust funds suf- 
ficient to purchase an interest-bearing se- 
curity of the face value of $500.00, where- 
as the beneficiary contended that the 
clause properly interpreted directs the 
executor to place in trust sufficient funds 
to purchase a security which will bear 
$500.00 interest annually. The trial court 
held for the beneficiary and decreed that 
$12,500 be placed in trust. 


HELD: The will contained a direction 
to the executrix to use sufficient funds to 
purchase an interest-bearing security of 
the face or par value of $500. 


“It is a matter of common knowledge that a 
$500.00 interest-bearing security might be selling 
on the market either at a discount or at a prem- 
ium, and accrued interest might have to be taken 
into consideration. The fact that the testator 
directed the executrix ‘to use sufficient funds,’ to 
purchase a five hundred dollar interest-bearing se- 
curity, indicates that he knew that such a secur- 
ity might cost either more or less than five hun- 
dred dollars.’’ 


The court also held that as the clause 
was plain and unambiguous, and was ad- 
mitted so to be by the plaintiff, the 
plaintiff should not be allowed attorney’s 
fees out of the estate. 
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Investments—Purchase by Estate of 
Judgment Against Heir 


California—District Court of Appeal 
Estate of Pierce, 94 Cal. App. Dec. 403. 


L. B. Pierce was executor of will of 
Walter V. Pierce and was also trustee for 
Walter P. Pierce, a missing person and an 
adopted son and legatee of Walter V. Ex- 
ecutor petitioned for and obtained order to 
invest estate funds to purchase interest of 
Walter P. in estate, which interest was 
about to be sold on execution. All legatees 
and devisees consented except Walter P., 
who was not represented except to extent 
that his trustee, who was also executor, 
represented him. Investment was made and 
an account settled showing the disburse- 
ment. 

On final distribution court later distri- 
buted estate to legatees and devisees, in- 
cluding Walter P. to extent of 1/36 (ap- 
parently he had originally been entitled to 
1/6). Subsequently L. B. Pierce in his 
capacity as trustee for the missing heir 
filed petition to set aside order for final 
distribution, and another petition to vacate 
the order authorizing investment. These 
petitions being denied, L. B. Pierce appealed 
personally, and as executor and as trustee 
for Walter P., from decree of distribution 
and further contended order authorizing 
investment of funds was void. 

Prob. Code, Sec. 584, reads in part as 
follows: “On the petition of the executor 
* * * * and upon good cause shown there- 
for, the court may order any money in the 
hands of the executor or administrator to 
be invested for the benefit of the estate in 
securities of the United States or of this 
state.” 

Order of distribution affirmed. 


HELD: (1) Under 584 (which court 
quotes, omitting above italicized portion) 
court had jurisdiction to make the order 
for investment, although manifestly it was 
erroneous. 

(2) Order not invalid as to appellant 
because of lack of notice of hearing, since 
he invoked the jurisdiction. Furthermore, 
all other parties except the missing heir 
consented, and the missing heir was repre- 
sented by L. B. Pierce acting in his capacity 
as executor. 

(3) Sales of Walter P. Pierce’s interest 
under execution divested him of all interest 
in estate and vested that interest in the 
estate. (From this it would appear that 
lower court was in error in giving Walter 
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P. a 1/36th interest; however, no one ag- 
grieved by such action appealed.) 

NOTE: Seems result reached by court 
might be reached by saying— 

(1) Appellant induced court to make 
error of which he complains. This perhaps 
not wholly satisfactory, because in so do- 
ing appellant was acting as executor, not 
as trustee for W. P. Pierce, and perhaps 
in violation of his duty in latter capacity. 

(2) Payment of the money invested was 
shown in account and approved. Such ap- 
proval would probably be binding on every- 
body, at least as against collateral attack. 

Holding that an order directing invest- 
ment in anything other than United States 
or California securities is merely erroneous 
and not void seems questionable. Sec. 584 
gives no general authority to invest as opin- 
ion applies. Same sentence which confers 
authority limits it. It is believed that this 
feature of case should not be relied on un- 
til question is passed on by Supreme Court. 


ee 


Jurisdiction—Conflict of Laws—State 
in Which Real Estate Located Has 
Exclusive Authority 


Wisconsin—Supreme Court 
Re Hebblewhite’s Will, 280 N. W. 384 


Testator died a resident of California, 
but owning real estate in Wisconsin. In 
his will he stated that he wished his en- 
tire estate to go to his former wife, but 
further provided, “Said party will have 
entire use of said estate but cannot sell 
any of the business property until such 
time as she marries again. Said estate 
then to be divided equally between my 
three cousins.’”? The will was admitted to 
probate in California, and subsequently 
an application for construction of it was 
made to the county court of the Wiscon- 
sin county wherein the testator’s real es- 
tate was situated. The application was 
resisted on the ground that construction 
of the will was a matter for the court of 
the domicile. 


HELD: (1) In matters relating to real 
estate, the courts of the state in which 
the real estate is situated have the ex- 
clusive power of construing wills. Thus 
the Wisconsin court had not only the au- 
thority, but the exclusive authority, to de- 
termine the meaning of this will so far 
as the Wisconsin real estate was affected. 

(2) The county court correctly con- 
strued the will as giving the former wife 
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a mere estate for life or until remar- 
riage, with remainder to the cousins. 


en) 


Jurisdiction — Executor’s Bond — 
Power of Superior Court to Settle 
Account 


Connecticut—Supreme Court 


The First National Bank and Trust Co. v. David 
J. McCoy, et als, 124 Conn. 111. 


The defendant had been executor of an 
estate and had been removed for failure 
to render an accounting to the court of 
probate and the plaintiff was appointed 
administrator. The plaintiff instituted this 
action upon the bond filed by the de- 
fendant and his surety for the benefit of 
unpaid creditors. The defendants filed a 
special defense, setting forth payments 
alleged to have been made to creditors 
and legatees in excess of the assets re- 
ceived by the executor. The court ren- 
dered judgment for the plaintiff for the 
amount of two unpaid claims which should 
have been satisfied prior to payments to 
legatees. 

The General Statutes provide that in 
an action on a bond, such damages only 
shall be assessed as are equitably due, 
and judgment shall not be rendered for 
the whole penalty unless it shall appear 
to be due. The trial court construed this 
provision to confer authority upon it to 
det rmine what expenditures had been 
made by the executor justifiably and to 
allow credit therefor, although no ac- 
count had been filed by the executor in 
the probate court. 


HELD: Reversed. 

1. The court of probate alone has juris- 
diction of the settlement of estates, includ- 
ing necessarily the settlement and allow- 
ance of the account. 


2. The Superior Court cannot exercise 
a primary jurisdiction which, by the stat- 
ute, is reposed in the court of probate, 
and can settle an account only on an ap- 
peal from doings of the court of probate, 
and then only so far as it can without ex- 
ercising a power vested exclusively in the 
court of probate. 

38. The executor might have settled his 
account in the court of probate at any 
time before the trial in the Superior 
Court and that court, in the exercise of 
its discretion, might continue the trial un- 
til the executor had an opportunity to 
settle his account in the court of pro- 
bate. 
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Powers — Appointment — Power to 
Dispose of Property in Fee Simple 
Validly Exercised by Appointing 
Life Estates With Remainders in 
Trust 


Georgia—Supreme Court 


Regents of the University System of Georgia, et 
al., v. Trust Company of Georgia, Executor, et al., 
decided July ist, 1938. 


The testator bequeathed a life estate in 
trust to his wife and conferred upon her a 
power of appointment as to the remainder 
in the following terms: 

“My said wife is hereby specially em- 
powered to bequeath and devise all or any 
part of the property of the trust estate 
hereby created to such legatee or legatees 
as she may see fit, so as to vest complete 
fee simple title, free from any remainder 
or limitation whatever; but if she should 
fail by her last will and testament to specifi- 
cally devise or beqeuath any part or the 
whole of said property unto specific legatee 
or legatees, or should die intestate, then 
upon her death, all the property not so de- 
vised or bequeathed by her to specific lega- 
tee or legatees shall go in remainder to my 
two nieces.” 

The testator’s wife exercised the power 
of appointment by making a bequest in trust 
for the benefit of certain life tenants, with 
remainder to the governing authority of the 
Georgia School of Technology. 

The nieces referred to in the husband’s 
will attacked the appointment made by the 
wife on the ground the will of the husband 
permitted her to bequeath fee simple es- 
tates but did not authorize her to create 
lesser estates. On a bill for construction, 
the Trial Court sustained the contention of 
the nieces. On appeal, the Supreme Court 
of Georgia held: 

“(a) Properly construed, the power thus 
expressed conferred upon the wife full au- 
thority to bequeath the entire estate in fee 
simple, but did not require that all or any 
part of it should be so bequeathed in order 
for the bequest or bequests to be valid. The 
only condition was that the bequests should 
be specific. 

“(b) On the principle that the greater in- 
cludes the lesser, she was empowered to 
make one or more specific bequests of any 
lesser estate or estates as to all or any part 
of the property, and to such legatee or 
legatees as she saw fit.” 

The Trial Court was reversed and the 
fund distributed in accordance with the will 
of the wife. 
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Powers — Appointment — Residuary 
Bequest as Exercise of Power 


Florida—Supreme Court 


DePass v. Kansas Masonic Home, 181 So. 
Reh. Den. June 6, 1938. 


410; 


H. L. Brannon bequeathed his residuary 
estate to his wife for her life, “with full 
power to sell, mortgage, or dispose of as 
she may see fit, or any part thereof, con- 
fiding in her good judgment untimately 
to dispose of the property by will or 
otherwise in her discretion.” His will 
further provided that “all of my estate 
that remains after the death of my said 
wife, or that she shall not have disposed 
of by will or otherwise, I devise and be- 
queath as follows in fee absolute: One- 
half thereof to the Masonic Home of Wi- 
chita, Kansas, and the other one-half to 
the Florida Conference of Seventh Day 
Adventists, Orlando, Florida.” 

A month after the death of her hus- 
band, Mrs. Brannon made her will devising 
and bequeathing “unto my beloved friend 
and physician, M. H. DePass, * * * all 
of my estate both real and personal. Two 
months later she died. At the time of 
making her will and at the time of her 
death the testatrix owned personal proper- 
ty in her-own right but had no real es- 
tate other than that subject to the power. 
Suit was brought to construe the will and 
determine whether it was an exercise of 
the power. 

HELD: Whether a general devise oper- 
ates as the exercise of a power of ap- 
pointment is a question of intent. Where 
there is no reference to the power and 
the will is fully operative without the aid 
of the power, the power is not exercised, 
and a devise of real estate by one owning 
no real estate is not evidence of an in- 
tention to exercise the power in view of 
statutory rule that a will transmits after- 
acquired realty. Upon the facts stated, 
there was no expressed intention so ap- 
parent and clear as not to be susceptible 
of other intention, and doubt as to in- 
tent will be resolved against the execution 
of the power. 


a , oe 

Powers — Appointment — When Pe- 

riod of Rule Against Perpetuities 
Begins 

Missouri—St. 


Rutherford, et al, v. Farrar, 118 S. W. (2d) 79. 


The testamentary distribution in contro- 
versy in this case read as follows: 


Louis Court of Appeals 


“And to the following of my children, (naming 
them) I will and devise all my real estate then 
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remaining in equal proportions during their re- 
spective lives with remainder over to their issues 
respectively, with the right and power however 
in each of my said children in the event that at 
or previous to their death they should have no 
child or children then living then such child of 
mine may by will devise and dispose of his or 
her share in my real estate so bequeathed to him 
or her in such manner and to such person or per- 
sons or for such uses and purposes as he or she 
may elect and choose.” 


HELD: The will gave the six children 
in equal shares life interest in the real 
estate with remainders over to their issue 
respectively with power to each of the chil- 
dren to dispose of the remainder in fee 
by will as he or she might elect upon the 
contingency that at or previous to his or 
her death he or she had no child or children 
then living. While it was also held that the 
donee’s will satisfactorily exercised the 
power of appointment it is unfortunate that 
the opinion fails to quote the donee’s will 
or recite specifically whether or not the 
court is relying upon the general rule that 
a residuary clause may be sufficient to ex- 
ercise a power. (See Annotation 32 A.L.R., 
1395, and Papin v. Tiednor, 104 S.W. 63 
(Mo. Sup.). 

The court further follows St. Louis Union 
Trust Company v. Bassett, 337 Mo. 604, 85 
S.W. (2d) 569, and says that the question 
of remoteness in the vesting must be de- 
termined with reference to the time of the 
creation of the power rather than with 
reference to the time of its exercise, but 
said: “There is no proof whatever in the 
record to indicate that all the beneficiaries 
under the will of (the donee) were not 
alive at the time of the death of (the donor) 
and for the want of such proof there could 
be no basis for holding (the donee’s) exer- 
cise of the power conferred upon her was 
invalid.” 

0 


Powers — Limitations — Exercise of 
Discretionary Power Upheld 


Nebraska—Supreme Court 
In re Vohland’s Estate, 280 N. W. 241. 


A personal trustee under a will was di- 
rected to provide for the comfort of tes- 


tator’s wife. To the report of the trus- 
tee, objections were made by interested 
remaindermen claiming that too much 
money was spent in this manner. 

HELD: Sums, necessary in the judg- 
ment of the trustee to provide a com- 
fortable living for the widow, could be 
paid without first securing an order of 
the probate court, “for the court only 
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acts in such matters when the trustee 
abuses his discretion or acts in bad faith. 
It is only when he exceeds his power, acts 
negligently, or abuses his discretion that 
courts can grant relief. 

“The mere fact that if the discretion 
had been conferred upon the court the 
court would have exercised the power dif- 
ferently is not ordinarily a sufficient rea- 
son for interfering with the exercise of 
the power by the trustee.” 


a 


Powers—Limitations—Vendor of Se- 
curities to Trustee in Excess of Lat- 
ter’s Powers Held Accountable 


Missouri—Kansas City Court of Appeals 


People’s Bank of Butler, et al. v. Moberly, 115 
S. W. (2d) 91. 


This was a proceeding in the matter of 
liquidation of the People’s Bank of Butler 
by Wesley Denton, trustee for the bodily 
heirs of A. B. Keirsey, to establish a claim 
of the trustee as a preferred claim against 
the assets of the bank. From a judgment 
denying the preference the claimant trustee 
appealed and the case was reversed and 
remanded, with directions that his claim 
be allowed as a preferred claim. 

While the facts are not stated as clearly 
as they might be, it appears that Denton 
was constituted trustee for the bodily heirs 
of Keirsey by virtue of an order of court 
which directed him to take charge of a fund 
belonging to said heirs, and to loan same 
on real estate securities or invest same in 
land. It further appeared that he deposit- 
ed the fund in the People’s Bank on a time 
deposit, which had been renewed semi- 
annually until the bank closed in 1934. In 
addition to being trustee, Denton was pres- 
ident and in active charge of the bank from 
a date prior to his appointment as trustee 
until the bank closed. 


HELD: The trustee was entitled to a 
preferred claim against the assets of the 
closed bank for the amount of his time de- 
posit on the theory that when he loaned 
the trust fund to the bank he violated his 
trust, and that due to his relationship to 
the bank, the bank had knowledge thereof 
and became a trustee ex maleficio with re- 
spect to the fund. 


There was some question as to whether 
the trustee was aware of the limitation of 
his powers at the time he made the deposit. 
In reaching its decision the Court said: 


“*t** the Bank received the money from the. 
hand of the individual in charge of its affairs; 
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and the Bank may not receive and hold the trust 
property and thus escape the consequences of the 
wrong of Denton because he chose not to know 
his duties as a trustee. We are not considering 
the personal right of Denton; it is the right of 
the beneficiaries in the trust which is here in- 
volved. The Bank did not obtain title to the fund 
because Denton lackcd authority to pass title to it, 
and as Denton for the purposcs of his case was 
the Bank, his wrong was the wrong of the Bank 
**%’* (Italics supplied) 


The pronouncement. of the Court em- 
phasized above would seem to support the 
line of cases which hold that where one 
sells securities to a trustee with notice that 
the purchase of such securities by the 
trustee is a breach of trust, the vendor, at 
the suit of the trustee or the beneficiary, 
may be compelled to restore to the trust the 
purchase price received for the securities. 
There is authority to this effect. See Meyer 
—The Law of Stock Brokers and Stock Ex- 
changes, (1st Ed. 1931), pp. 503-4. Also 
Restatement of the Law of Trusts, Section 
826, Comment A. See also In Re Byrne, 
82 Fed. (2d) 189, (1929) C.C.A. (2d). 
Also Dunnegan Grove Cemetery v. Farm 
& Home Savings Association, 93 S.W. (2d) 
95, (1936), K. C. Mo. Ct. App., where 
statutory authority of trustees was in- 
volved. 


ee 


Taxation—Estate—Proceeds of Life 
Insurance—Payment of Premiums 
Out of Community Funds 

United States—Supreme Court 


Lang v. Commissioner of Internal Revenue, 82 L. 
Ed. 927. 


Julius C. Lang and wife were married in 
the State of Washington (a community 
property state) and continued to be domi- 
ciled there until his death. At his death 
there were seventeen policies of life insur- 
ance, totaling about $200,000, payable to 


his wife and children. Three of the policies 
payable to the wife were obtained by the 
assured prior to marriage and early prem- 
ium payments came from his separate prop- 
erty. All premiums upon the remaining 
policies were paid out of community funds. 
The Commissioner of Internal Revenue 
ruled that the entire proceeds from all poli- 
cies should be included in the assured’s 
gross estate, subject to the exemption of 
$40,000. 

The questions certified to the Supreme 
Court of the United States by the Circuit 
Court of Appeals for the Ninth Circuit are 
stated and answered by the Supreme Court 
of the United States as follows: 
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“1. Must the total or only one-half of 
the proceeds collected under the insurance 
policies issued after marriage on the de- 
ceased husband’s life be reckoned as part 
of his gross estate, the wife being sole bene- 
ficiary and all premiums having been paid 
from community funds? To this we an- 
swer, only one-half. 


“2. Must the total proceeds of the policy 
upon a decedent’s life, taken out after mar- 
riage, children being the sole beneficiaries, 
and all premiums having been paid from 
community funds, be reckoned as part of 
his gross estate; or, in the circumstances, 
is only one-half to be included? To this we 
reply, only one-half should be included. 


“3. Must all proceeds of the policies is- 
sued before marriage upon the deceased 
husband’s life be reckoned as part of his 
gross estate, the wife being sole beneficiary, 
the first premium having been paid from 
his separate funds, and all subsequent ones 
from community funds; or, in the circum- 
stances, is the total received under the pol- 
icy reduced by one-half of that proportion 
of such total which premiums satisfied with 
community funds bear to all premiums paid, 
the amount to be regarded as belonging to 
the gross estate? To this we reply, only 
the total proceeds less one-half of the indi- 
cated proportion becomes part of the gross 
estate.” 

Under the community property statutes 
of Washington, one-half of the amount of 
community funds applied to the payment 
of premiums was the property of the wife, 
and to that extent she paid the premiums. 


The decision is based upon Treasury 
Regulations 70 in force when Lang died. The 
Supreme Court in its opinion states that it 
is not necessary for it to consider the valid- 
ity or effect of the changes introduced by 
Regulations 80. Under the Act insurance 
is taxable to the extent of the amount re- 
ceivable by the executor as insurance under 
policies taken out by the decedent upon his 
own life, and to the extent of the excess 
over $40,000 of the amount receivable by 
all other beneficiaries as insurance under 
policies taken out by the decedent upon his 
own life. 

The difference in Regulations 70 and Reg- 
ulations 80 has to do with the interpreta- 
tion of the words “taken out by the dece- 
dent upon his own life.” Regulations 70, 
Article 25 provides in part that insurance 
is deemed to be taken out by the decedent 
in all cases where he pays all the premiums, 
either directly or indirectly, whether or not 
he makes the application. 
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Regulations 80, Article 25 (1937 Edition) 
provides in part that insurance is consid- 
ered to have been taken out by the dece- 
dent, whether or not he made the applica- 
tion, if he acquired the ownership of, or any 
legal incident thereof in, the policy. Legal 
incidents of ownership in the policy include, 
for example: the right of the insured or his 
estate to its economic benefits, the power 
to change the beneficiary, to surrender or 
cancel the policy, to assign it, to revoke an 
assignment, to pledge it for a loan, or to ob- 
tain from the insurer a loan against the 
surrender value of the policy, etc. 

Reported by Charles T. Donworth, editor for 

Washington. 

ee 
Taxation—Inheritance—Deduction of 
Federal Estate Tax in Computing 
State Inheritance Tax 
Wisconsin—Supreme Court 
Will of Kootz, 280 N. W. 672 


Appeal from order of the county court 
refusing to allow the federal estate tax 
paid by the executor, as a deduction from 
the value of the estate in computing the 
state inheritance tax. The question is 
whether the decision of the Wisconsin 


Supreme Court in 1919 in Re Estate of 
Week, 169 Wis. 316, holding the federal 
estate tax non-deductible, shall be adhered 


to or overruled. The rule of the Week 
case is attacked as ignoring the fact that 
the state inheritance tax is upon the right 
of the individual heir or legatee to receive, 
and not upon the estate itself, and that 
what the individual receives is diminished 
by the federal tax which is taken out first. 

HELD: The decision in the Week case 
must be adhered to, for it has stood as the 
law of Wisconsin through several succes- 
sive sessions of the legislature without any 
change being made in the statute, and it 
has been relied upon by taxing officials 
for many years. While the correctness of 
that decision as an original proposition is 
debatable, it is not necessarily erroneous, 
because the state and the federal taxes both 
operate as of the instant of death, and 
“there is no inexorable logic which compels 
the conclusion that the state must allow 
this deduction rather than the federal gov- 
ernment.” The fact that although some 
twenty-four states do allow the deduction 
either by express statutory enactment or 
judicial construction, there are eighteen 
states which do not, shows that there is a 
sharp difference of opinion on the subject, 
and that it is a matter within the realm 
of reasonable debate. 
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Taxation—Inheritance—Double Taxa- 
tion Denied—Trust Property Did 
Not Acquire Business Situs 

Tennessee—Supreme Court 


Nashville Trust Company v. Stokes, 
(2d), 228. 


Mrs. Grace C. Scales, a resident of 
Tennessee, in 1918 conveyed certain se- 
curities in trust to an Alabama trust 
company, reserving to herself (1) the net 
income for life, (2) the right to direct 
the sale of the securities in the trust, 
(3) the right to remove the trustee and 
substitute another, (4) the right to dis- 
pose of the trust property by will, and 
(5) the right to direct any encroachment 
upon the trust property. By a subsequent 
instrument dated in 1929 she released her 
right to direct encroachments upon cer- 
tain bonds constituting the major portion 
of the trust property. 

She died in 1936 a resident of Tennes- 
see and left a will disposing of the prop- 
erty held under the 1918 instrument. By 
the will she established a new trust, nam- 
ing the same Alabama trust company as 
trustee. The Alabama trust company and 
the Nashville Trust Company, a Tennes- 
see corporation, were named executors. 

Both Tennessee and Alabama sought to 
collect inheritance taxes on the portion 
of the estate held in trust in Alabama. 
The executors filed the present suit un- 
der the Tennessee declaratory judgments 
statute (Code, sec. 8835 et seq), contend- 
ing that it would be unconstitutional to 
allow both states to tax the same portion 
of the estate, and asking instructions as 
to where the tax should be paid. Walter 
Stokes, Commissioner of Finance and Tax- 
ation of Tennessee, was made a defend- 
ant, and the members of the Alabama 
State Tax Commission filed an interven- 
ing petition and cross-bill. 

The chancellor held that Alabama and 
not Tennessee had the right to tax the 
property held in Alabama since 1918. 
This holding was reversed by the Su- 
preme Court, and it was held that Ten- 
nessee, and not Alabama, could legally 
collect these inheritance taxes. The claim 
of the State of Alabama that the proper- 
ty had acquired a situs analogous to the 
situs of tangible personal property was 
disallowed, and the court said: 

“When she died leaving a will disposing 
of the trust property, the situation was the 
same as though there had never been a@ 
trust. The property passed under the will 
as the absolute property of Mrs. Scales, a 
resident of Tennessee.” 


118 S. W. 
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Conversion of Realty into Personalty—As Affect- 
ed by Existence of a Lunatic or Infant—George 
C. Gertman—191 
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Legal 
Functions of Foreign Fiduciaries—Uniform Laws 
Suggested to Decrease Expanses and Delays— 
Morton John Barnard—189 
Trust Law in the Making—1937-1938—Develop- 
ments and Trends in Statutes and Decisions— 
Walter W. Land—169 


STATISTICS 


Trust Funds 
Liquidating Closed Trust Departments—226 


TAXATION 


Estate 
Proceeds of Life Insurance—Payment of Prem- 
iums Out of Community Funds—Federal de- 
cision—252 


Estate & Inheritance 
Death Tax Duties of Fiduciaries—Some Problems 
Facing Executors and Administrators—G. Aaron 

Youngquist—194 


Inheritance 
Deduction of Federal Estate Tax in Computing 
State Inheritance Tax—Wisconsin decision—253 
Double Taxation Denied—Trust Property Did Not 
Acquire Business Situs—Tennessee decision—253 


General 
Suggested Changes in Federal Taxation—210 
Taxation in the Future—Coordination of Tax 
Systems to Harmonize with Economics—Lovell 
H. Parker—208 


Gift 
Death Tax Duties of Fiduciaries—Some Problems 


Facing Executors and Administrators—G. Aaron 
Youngquist—194 


Income 
Termination of Tax Exemption—212 
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Individual Wealth—The Nation’s Gain—243 
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vorce—Who Elects for an Insane Widow— 
Hamlet J. Barry—p. 197 

WILL You Remember ?—Editorial——229 





256 


TRUST COMPANIES 


BANK AND TRUST COMPANY ADVERTISEMENTS 


ALABAMA 
Birmingham 
First National Bank 205 


CALIFORNIA 
Los Angeles 
Security-First National Bank of Los Angeles 48, 2 
San Francisco 
Bank of America N. T. & S. A. 
Crocker First National Bank 


CONNECTICUT 
New Haven 
Second National Bank of New Haven, The 


DELAWARE 
Wilmington 
Equitable Trust Company 


DISTRICT OF COLUMBIA 
Washington 
American Security & Trust Company 
Washington Loan & Trust Company 


FLORIDA 
Miami 
First Trust Company 


GEORGIA 
Atlanta 
Citizens & Southern National Bank 


ILLINOIS 
Chicago 
City National Bank & Trust Company 193 
Chicago Title & Trust Company 53 
First National Bank of Chicago 1 
Harris Trust & Savings Bank Inside Back Cover 
Northern Trust Company, The 75, 130 


MAINE 
Portland 
- National Bank of Commerce 


MARYLAND 
Baltimore 
Maryland Trust Company 
Mercantile Trust Company 
Safe Deposit & Trust Company 


MASSACHUSETTS 
Boston 
Boston Safe Deposit & Trust Company 
Inside Back Cover 
National Shawmut Bank, The 175 
Springfield 
* Springfield Safe Deposit & Trust Company 160 


MICHIGAN 
Detroit 
Detroit Trust Company 
Union Guardian Trust Company 


MISSOURI 
St. Louis 
Mercantile-Commerce Bank & Trust Company 129 
Mississippi Valley Trust Company 209 
St. Louis Union Trust Company 93, 197 


NEW JERSEY 
Montclair 
Montclair Trust Company 
Newark 
National Newark & Essex Banking Company 
Plainfield 
Plainfield Trust Company 43 


NEW YORK 
Brooklyn 
Brooklyn Trust Company 
New York 
Bank of New York 
Chase National Bank 
Central Hanover Bank & Trust Company 
City Bank Farmers Trust Company 
Guaranty Trust Company of New York 
Manufacturers Trust Company 
Marine Midland Banks 
New York Trust Company 
Title Guarantee & Trust Company 
Inside Front Covers: 


Inside Front Covers: 


OHIO 
Cleveland 
Cleveland Trust Company, The 


OKLAHOMA 
Tulsa 
First National Bank & Trust Company 


OREGON 
Portland 
United States National Bank 


PENNSYLVANIA 
Philadelphia 
Fidelity-Philadelphia Trust Company 39 
Girard Trust Company 2 
Pennsylvania Company Back Covers: 
Philadelphia National Bank 222 
Provident Trust Company 46: 
Pittsburgh 
Fidelity Trust Company 
Peoples-Pittsburgh Trust Company 
Reading 
Berks County Trust Company 219 


VIRGINIA 


87, 161 
31, 177 


Richmond 
First and Merchants National Bank 
Virginia Trust Company 


CANADA 


34, 191 
44, 215 


Windsor 
Guaranty Trust Company of Canada 5I 


SERVICES FOR TRUST AND BANK 
OFFICIALS 

Accountants & Actuaries 

S. H. & Lee J. Wolfe 
Advertising 

The Purse Company 
Auctioneers & Appraisers 

Samuel Marx, Inc. 45, 145 

Plaza Art Galleries 15, 149 

Silo’s 59, 157 
Hotels 

Hotel Chelsea, Atlantic City 
Investment Securities 

Commercial Credit Company 21 

General Motors Acceptance Corp. 155 
Jewel Buyer 

Henry Meyer 151 
School Directory 4, 5, 6, 182, 183, 134 
Valuation 

Standard Statistics Company, Inc. 


247 


153 


125, 221 
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Trust Companies would appreciate your mention of the magazine when writing to our advertisers. 





